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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


In the Mattes 


of 


ae aes 


REXCO SUPPLY CORP. ON 74 B 254 


Debtor. 


U.S. Courthouse 
Foley Square 
New York, New York 


April 8, 1975 
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HON. JOHN J. GALGAY, 
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sail 


Bankruptcy Judge 


RAYVID REPORTING SERVICE 
CERTIFIED STENOTYPE REPORTERS 
tSO NASSAU STREET 
NEW YORK. N. Y. 10038 


3877 
COaRrcanwor 7- 3a7e 
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tee in a single REA Express astion on the 
to save everybody's time and effort. .... . 
BR, ITZLER: We have no odjection. 


THE JUDGE: There being no objettion, 
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I will allow your orai application for pro- 
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cedural consolidation. 
L will now receive nominations 
a committee. 


MR. ZIRISSRY: Before the election 
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the election or after the election? 


4, thine IT will pict 


the Burl 
Northern Railroad, I would like to nominate 


to be tha 
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RAYVID REPORTING SERVICE 


150 NASSAU ST... MEW YORK. N. Y. 10038. ComrcancT 7-3877 


to Super Tire Engineering 


P. Jones. IL 


have a power of attorney trom the Penn Central — 


Trustee’s to vote their claim in the amount of 
$509,433.75, in favor of Mr. Kahn's slate of 


a 2 : 


Azve those claims on 


WR. JONES: 1 
hand them up 

sie 

Eike : Ray Hann, R.O.taha, inc., 
Cinncinattl. 


L have a clain on file for 359,557.53. 
: 3 


TL vore thar tor 


slate? 


withdrawn Zor the Itzier «slate. 


PR. ADAM: i am an attorney for United 


Airlines. I nave wita me £ 


‘ RAYVID REPORTING SERVICE 
150 NASSAU ST.. NEW YORK. N.Y. 10028, Coartanor 77-3877 
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understand. 
that claim do you vote? 
PR. KAHN: I vote tna claim of 
Burlington Northern Railway. 
Mr. Sicpuneine is elected 
as stand-by trustee. for the benerit 
of those who are not familiar with bankxruptc7 
practices, again, the stand-by trustee has 
and until the Chapter i 
were adjudicated. 
Esruste to 
of AeA. 
we pass on iron 
this, 1 vant the record to indicate that the 
reasons why ao further objections were made 
to union claims vas because it was obvious 


that sane wes aot 
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OISTRICL COURT 
CT OF NEW YORK 


REA EXPRESS, INC. 


\Y £/k/a Railway Express Agency 


ENC... 


Order of Adjudication in Bankruptcy 


Tne above named debtor, REA Express, Inc., having filed 
a petition pursuant to section 322 of the Bankruptcy Act on 
February 18, 1975, and a hearing having been held before this 
Court on November 5, 1975, upon notice to the Gebtor, the debtor 
in possession and the Official Creditors’ Committee, which hearing 
was held at a regularly scheduled adjourned First Meeting of 
of the debtor and adjourned hearing pursuant to section 
the Bankruptcy Act and Bankruptcy Rule XI-4 of the Rules of 
Court, and this Court having made an order on November 5, 197 
, Ines, REA Holding Corporation, The Express 
2exco Supply Corporation to file an indemnity 
ia c= ponds, or undertaking, with Proper sureties in the total 
aptly of $1.3 million at or before 4:00 P-mM. On Novenber 6, 1975 
to protect the estates of said debtors against subseaguent loss or 
Giminution until the entry Of orders of adjudication, if any, and 
|i the said debtors having failed to comply with said order, and Cc, 
| Orvis Sowerwine having been duly elected stand-by trustee in 
bankruptcy at the First Meeting of Creditors held before re on 
Apri “85 19755\-and upon clue notice to the debtor, the debtor in 
possession, the Official Creditors' Committee, and such other 


as is required ana necessary, and there being no appear- 
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‘ance in opposit a, and it appearing to th. satisfaction of this 
Court that in the best interest of the estate the debtor be adjudi 


cated a bankrupt and that the bankruptcy case proceed forthwith; 


ORDERED AND ADJUDGED that REA Express, Inc. is a bank- 
rupt under the Bankruptcy Act and that the bankruptcy case proceed 
pursuant to the provisions of said Act; and it is further 

ORDERED AND ADJUDGED that C. Orvis Sowerwine is appoint- 
ed trustee in bankruptcy of REA Express, Inc. and the amount of 
his bond is fixed at $100,000; and it is further 

ORDERED AND ADJUDGED that the trustee and Irving Trust 


Company are authorized and directed to honor, to the extent of 


£ 
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unds available to them, all checks, heretofore drawn on the 


account numbered 11-008-112 in the name of REA Express, Inc., 
debtor in possession, held at Irving Trust Company, issued to 
employees in payment of services rendered prior to the entry of 


this order. 
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UNITED STATES DISTRICT CCURT 
SOUTHER: DISTRICT OF NEW YORK 


In the Matter 
of 


R,E.A. EXPRESS, INC., £/k/a 
RATLWAY EXPRESS AGENCY, INC., 
; Bankrupt. 


. NOV 1 11975 
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UPON the“annexed appt voatrete Oy a Giuccay Sowerwine, 
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Trustee hergin, duly verified the 6 Reng ethbar, 1975, and, ; 
j° poe : 


“a abe ie 
the affidavit of Joshua J. Angel, a member of the firm of 
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ANGEL, and the affidavit of William Kahn, a member of the 


it satisfactorily appearing that the said MARCUS & ANGEL and til 
MAM & RANSCM represent no interest adverse to the Trustee ‘or the 
estate herein in the matters upon which they are to be engaged, 


their employment would be in the best interest of the’ 


ORDERED, that the said C. Orvis Sowerwine, the wuvgesa 
herein, be and he hereby is authorized to retain MARCUS & ANCEL,° 
and WHITMAN & RANSOM, ESQS., as his attorneys generally ana in _ 
all matters requiring the services of an attorney in this procee 
ing. 


Dated: New York, Mey York 


November //"} 1975. 
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UNITED STATES OLSrRicr cous 
DISTRICY OF NEV YORK 


to. 7S 8 253 


. EXPRESS, Iv'C., £/k/a APPLUCATION 
WAY EXPRESS AGDNCY, INC., ia 


Bankrupt. 


ae 


TO THE HONORABLE JOHN J. GALGAY, BANKRUPTCY JUDGE: 


The application of C. Orvis Sowerwine, respectfully 


represents: 


Le That he is the Trustee herein, duly appoi 


the 6 day of November, 1975; that he has duly qualified 


now acting as such Trustee. 


2s That on the 18 day of February, 1975, the abovenon: 


42, 


Cae ag Pere ra 


bankrupt filed a petition for an arrangement under Chapter XI, 


ay 


Section 322 of the Bankruptcy Act. That on the 6 day of NoverSer, ; 


1975, the bankrupt was duly adjudicated as such and the matter 


referred to Honorable John J. Galgay. 
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3 That the bankrupt was engaged in the busines 


Oo Seen 


transportation carrier with a place of business located 


Naw York, New York. 


ne 


4, In the course of his duties as Trustee herein, y¥ 


applicant will require the services of counsel to inquire into 
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uncover the nature and extent of the assets to which, as such 


"1 ath peewee webester ee + 


Trustee, he may be entitled and to parform the other duties that, 
devolve upon an abktorney for an estate in bankruptcy. In 


it is corntempleteadl that the Tcusten wi an 


oenerati 


roa Limited pasied 


the assist- 


counse 
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a] That a of ee 
for the exami Of the bankrupt at the first 

ing of eredi ascertain whether there were 


irregularit in the operations of the benkrunt 
assist tha Tr in loceting and obtaining pos 
h properly belong to the estate. 


se 


b} That applicant will require the services 

to examine into any deficiency of liabilities 

and to investigate the bankrupt's transactions 

tain whether there was any diversion of assats 
determine whether proceedings should be brought to seek 
to recover into the estate any assets which may have 
been improperly transferred. ; 


c) That applicant will require the assistance of 
counsel in investigating into the question of such 
és may be cowed by the bankrupt and resisting arv tax 
claims that may be filed in excessive amount. 


dj That applicant will recuire the services of counsel 
to examine the claims which ere filed with the Bankrupte? 
Judge in order to advise the Trustee whether or not ab- 
jection should be filed to such claims and wherever pos- 
sible to reconcile Gifferences between the amount of 
claims filed and the records of the bankrupt. . 


nee wee 


e] Tnat applicant will require the services of counsel 
to investigate the bona fides of any mortgages and to 
investigate such lien rights as the Trustee May have in 
j erty located in New York, in which property 
estate may have an interest, 


PONS © Ors me Coen am CEI Heed 


t applicant desires to engage as atterneys for 
in, MARCUS § ANGEL, Attorneys, at 60 East 56th 


Yor‘, New York, and WHITMAN «¢ ‘SOM, Attorneys, at 


Evenue,New York,New York. 


momen ee ver <ewmetan on aaeme- tee &: 


That to the best' of his knowledge, information and 


the said MARCUS «& 27. and WHITHAN & RANSOM, Esas., 
no connection with the bankrupt or its attorneys or with any cre- 
ditors herein except that they were co-counsel to the creditors 
committee. 
73 That applicent:’ is :bisfi at the said MARCUS 
ANGEL and WHITMAN & RANSOM represent no interest edversa to the 
of the bankrupt herein in the ives upon 


engaged as counsel except as stated herein 
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and he feels that it would be to the best interes i ate bah, 
that MARCUS & ANGEL and WHITMAN & RANSOM be retained as counsel. 


Applicant has not received any suggestion or recommendations fr 4 


anyone as to whom to retain as counsel in this proceeding and that 


ANGEL, or WHITMAN & RANSCH, other than as stated hereinbefore. 


us That applicant makes this application for the 


applicant has no connection with the said firms of MARCUS & 
retention of MARCUS & ANGEL, and WHITMAN & RANSOM, Esqs., as at- 
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torneys for the Trustee solely because he feels that said MARCUS 
& ANGEL and WHITMAN & RANSOM are well emiinies to render the 
Trustee the services which are required herein. 

WHEREFORE, applicant respectfully prays that an order 


be entered herein authorizing him to retain MARCUS & BRNGEL and,’ 


WHITMAN & RANSOM as his attorneys under a: general retainer. 


Dated: New 


York, New York 
November 


o;, L975: 


C. Orvis Sowerwine, 


he 
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: STATES DISTRICT COURT 
;SOUTAHLEM DISTRICT OF NEW YORK 


AFFIDAVIT 


‘REA EXPRESS, INC. a/ic/ 


a 
‘RAILWAY ERPRESS AGENCY, 


Bankrupt. 
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OF NEW YCRK 
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s SS. 
‘COUNTY OF NEW YORK ) 


8: 


} 
| C. ORVIS SOWERWINE, being duly sworn, deposes and says: 
if : P 


me me een enrns 


jrnat he is the Trustee in the Bankruptcy of REA EXPRESS, INC.,- 
i! 
la/k/a RAILWAY EXPRESS AGENCY, INC., and he has read-.the foregoi 


“4 
;petition and knows the contents thereof.; and that the same 
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'£9 his own knowledge, information and belic£. 
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Cc. Orvis Soverwine 
Trustee 
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!UNITEAD STATES DISTRICT COURT 

'NSOUTHERN DISTRICT OF NEW YORK 
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[in the Matter : AFFIDAVIT 

i} 

Of 

! 

PEA EXPRESS, INC. a/k/a 

‘RAILWAY EXPRESS AGENCY, INC. 
Bankrupt. 


‘STATE OF NEW YORK 


) 


;, COUNTY OF NEW YORK 
JOSHUA J. ANGEL, being duly sworn, deposes and says: * bi oo 
That he is a member of the firm of MARCUS & ANGEL, ESQS., 


i!iof 60 East 56th Street, New York, New York, and that the said firm 
‘has no connection with the bankrupt, creditors or any other party 
34 . dt Ka ae 


iin interest, or their respective attorneys except as follows: 


omee pemtet 06: RENE GSO Pe eee S OMe weewe: 
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firm o£ MARCUS & ANGEL were co-counsel to the 
vreditors comiilttee. 


That your deponent represents no interest adverse 
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‘tmrustee of the astate in the matters upon which it is to be 


MARCUS ‘Ss ANGEL», 
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ee 
Joshua 32 Angak 
Howber’of the Firm 
Boke | vivre 
“Sworn to before me this i 
4 
6th -gay of November 1975. 
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? STATE Or NEW YORK 
iCOUNTY OF NEW YORK 
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WILLIAM KAHN, being duly sworn, deposes and says: 
That he isa member of the firm ‘O£ WHITMAN & RANSON, 
522 Pifth Avenue, New York, New York, and that the said 
no connection with the bankrupt, creditors or any 


interest, or their resvective attorneys except as ‘£ 


WHITMAN & RANSOM were co-counsel to the 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
aves eomwmecaeeeeon amo oe ee | 
In re 
75 B 253 
REA EXPRESS, INC., f£/k/a 
RAILWAY EXPRESS AGENCY, INC., 


Bankrupt .: OPINION § ORDER 


JOHN J. GALGAY - Bankruptcy Judge 
INTRODUCTION 

This matter came before the court upon an application by 
the trustee for authorization to dispose of all operating authorities, 
customer lists, tradenames, and trademarks of the bankrupt estate 
of Rea Express, Inc, ("REA"). A hearing to determine why an order 
should not be signed authorizing the trustee to accept an offer 
by Alltrans-U.S.A. was commenced on June 23, 1976 and continued 
on June 24, 25 and 30, and July 1, 8, and 9. 

The bankrupt, which filed a petition for arrangement under 
Chapter XI of the Bankruptcy Act and was subsequently adjudicated 
a bankrupt on November 6, 1975, was engaged in the business of 
surface and air express shipments throughout the United States, 
and provided international transportation services and custom 
brokerage. The trustee currently operates only one division--Rexco-- , 


of the original operation. 
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REA's national Operations are under the regulatory jurisdiction 


of the Interstate Commerce Commission and the Civil Aeronautics 
board. The Bankrupt was the only nationwide express. service in the 
United States. It furnished its unique and highly valued services 
pursuant to an extensive and complex group of operating authorities. 
All the parties involved in this proceeding have agreed that these 
authorities are the Single most valuable asset of the estate, and 
that they form the largest aggregate of interstate and intrastate 
operating authorities under the jurisdiction of the Interstate 
Commerce Commission and various state regulatory agencies of any 
company in the United States. These rights consist of many certifi- | 
cates of public convenience and necessity, some of which are. 
permanent, some ‘temporary, some based on grandfather rights, and 
some of which are the subject of proceedings pending before the 
ICC which have been brought by REA's competitors. The technical 


nature of the myriad rights involved herein prohibits a detailed 


description of them. 


There are four proposals for the assumption of REA's operating 
authorities... Two were presented to the trustee in advance of the 
June 23rd hearing, and two were Offered at the hearing for the first 
time. The importance of the disposition of these highly valuable 
assets requires a great deal of consideration on the part of this 


court. The choice of who is to succeed REA in operating under these 


i 


unique authorities demands careful examination of ti: ‘our .proposals 


to see which is in the best interests of the bankrupt estate... It 
should be pointed out that consistent with this goal, the order 

of the court authorizing this proceeding established the condition 
that the lease or sale or other disposition of the authorities be 
without warranties by the trustee and without recourse against the 
trustee or the estate. In addition; the trustee announced several - 
conditions at the hearing which he felt were in the best interests 
of the estate. He requested that there be no divisionyvor wv 17 
Splitting of the authorities, that no offer be accepted which is 
contingent upon the continued operation of Rexco, that no plan be 
accepted which risks those assets currently in the possession of 
the trustee without a suitable guarantee, as well as other measures 
disigned to protect the estate. 

The following is a brief summary of the highlights of the 
various offers based on the written proposals, oral presentations 
by counsel, the testimony of various witnesses, and the exhibits 
offered into evidence at the hearing. 

1. The Proposal of Alltrans Express - U.S.A. 


The first proposal to be discussed and the one favored by 


the trustee is that submitted py Alltrans Express- U.S.A, (presently 


named Alltrans Express of California, Inc.), a member of an 


international system of transportation companics headed by Thomas 


nein <0 


¢ 


< 2 . 
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/?, 


Nationwide Transport, Ltd., an Australian company. This system 
conducts nationwide and rorldwide operations of general commodity 
express: and freight forwarder freight services and ocean shipping, 
as well as extensive motor carrier operations in this and other 
countries. The combined assets of the system are US $190,000,009. 
According to the Alltrans proposal, the corporate structure 
of Alltrans Express-U.S.A. and the other subsidiaries of Alltrans, 
Inc. will be reorganized. In this reorganization, Alltrans Express- 
U.S.A., the motor carrier, will assimilate the management personnel 
and become the immediate parent of Acme Fast Freight, Inc., an 
authorized nationwide freight forwarder. The proposal states that 
at the time of the execution of the proposed contract, Alltrans 
Express-U.S.A. will have a net worth of approximately $4,700,00 and 
will own or control properties with a net worth of approximately 


$5,600,000. 
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In their proposal submitted to the court, Alltrans Express-U.S.A. 


has offered, subject to negotiation and execution of a formal contract 


and approval by the court, to lease, or at its option, to assume 
operational control of and responsiblity ue all surface operating 
authorities (permanent and or temporary, as an express company, 4 
motor carrier, and/or freight forwarder), good will, customer lists 
and all pertinent traffic and sales records of the debtor. This 


lease shall be operative for ten years or until such time as all 


| 
| 


' 


ee 


applications by the debtors for permanent authorites now pending 
before the Interstate Commerce Commission are finally determined, 
whichever occurs first. 

Thereafter Alltrans proposes to purchase the authorities free 
and clear of encumbrances, debts, or obligations. 

The consideration offered for the lease, control and purchase 
of the operating authorities, etc., as presented in the amended 


“proposal submitted to the court, is 1%%of the annual gross revenues 


from transportation generated under such authorities for ten years. 


This does not include Rexco revenues for which 2% of the gross 
annual figure will be paid to the trustee. 

The consideration is to be paid in the following manner. An 
advance payment of $2,500,000 is to be made upon receipt of tempor- 
ary authorities from the ICC in a form acceptable to Alltrans Expyess- 
U.S.A. No further payments are to be made until gross revenues 
accumulate to $100,000,000, thus absorbing the advance. Thereafter, 
the consideration is to be paid annually on or before a date to 
be agreed upon. 

The revenues projected by Alltrans will be guaranteed. At 1%% 
this guarantee would amount to $9,569,000 in revenues to the trustee. 
Adahoane has also offered to pay 1% annually on the excess earnings 
of Aéne Fast Freight above a 12% allowance for normal growth rate 


and inflation. In addition, Alltrans Express-U.S.A. has offered to 


7, 


prepare, file and prosecute at its own expense all necessary applica- 
tions for regulatory approval: of the proposed transaction, Recogniz- 
ing that the support of the trustee would be essential, Alltrans 
Express-U.S.A. would reimburse the trustee for expenses incurred 
in his cooperation. 

This offer by Alltrans is not without terms and conditions. 
The most important of these conditions is that the entire transaction 
is contingent upon prior authorization by the ICC of temporary lease 
(or operational control) under Section 210a(b) of the Interstate 
Commerce Act in a form acceptable to Alltrans Express-U.S.A. (i.e. 


without restrictions which would impair the usefulness of the 


rights to conduct a genersl express service). Thereafter, the 
long term lease ‘or operational control and the purchase are to 
be contingent upon receipt of all requisite authorization under 
Section: 5 of the Interstate Commerce Act and other applicable 
statutes. 

Due to the instability of the debtor's operating authorities, 
Alltrans-Express-U.S.A. has reserved the right, at its option, 
to terminate the agreement with notice if Alltrans Express-U.S.A. 
cahnot obtain temporary lease or temporary operational control 
from the ICC in a form acceptable to them. Alltrans Express-U.S.A. 
may also terminate the agreement at any time the debtors are,by 


final effective order,prohibited from conducting a general express 
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Service over routes and between points substantially equivalent 
to those set forth in the existing certificates, temporary 
authorites and pending applications of the debtors. In the event 
of such termination, all amounts theretofore paid to the trustee 
as consideration would be retained by the trustee and would consti- 
tute payment of full consideration and liquidated damages against | 
Alltrans Express-U.S.A. ills ; | 
Upon the issuance of temporary authorization, Alltrans. proposes | 
to resume, or cause the debtors to resume a general express service 
for package and less than truck load as well as truckload traffic 
and expand such service as rapidly as the traffic demands and 
efficient operation practices and financial prudence permit. 
Alltrans has also stated in the proposal its intention to 
give preference, in supplementing the personnel needed during 
the first two years, to former REA employees who qualify under 
the standards of Alltrans Express-U.S.A. system as new employees 
in the proposed overaticns. 
2. The Reaemco Proposal 
The Reaemco proposal was the first plan in response to the 
trustee's need to dispose of the principal assets of REA Express, 
Inc., specifically, temporary and permanent operating authorities. 
The trustee recognized that he could not obtain a lump sum payment 
and therefore became receptive to a plan which would provide a 


percentage of revenues over a period of years. In discussions 


| 
| 
| fj 
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between Mr. Arthur Wisehart and the Trustee, the beginnings of a 
plan which would enable an employee-sponsored company to assume 
the operating rights of REA Holding Corp. were formulated. Mr. 
Wisehart and Mr. F, Ralph Nogg expanded upon this idea which led 
to the incorporation of REAEMCO, a Delaware aba vebi on: 

The REAEMCO plan proposes that either REAMEMCO or the 
employee's voting trust purchase the shares of stock of the bankrupt 
REA Express, Inc. from the trustee in bankruptcy of REA Holding 
Corp., the present owner of at lease 98% of such shares. The 
plan contemplates that REA Express Inc., will be "delivered free 
and clear of debt by the trustee in bankruptcy, (a) when Chapter 
XI administration claims relating to BRAC employees are waived, 
(b) when claims by BRAC employees and when claims of post-chapter 
and pre-chapter creditor's have been fully or partially paid in 
a ten year maximum ere: In addition, the plan suggests an 
assignment of all litigation now being pursued by the. trustee, 
with 25% of the proceeds after expense of these claims to be used 
for accelerated payments to the trustee. : 

Sor dondne the sale or transfer of such stock, Reaemco will 
commence traditional express-type operations, but would not be 
furiy operational until the second year. Reaemco's revenue, in 
its first operating year, will be derived predominantly from the 


Rexco and flat car operations. To date, no written committments 


1 Reaemco proposal p. 4, point 1. 
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have been received for any terminal lease. The operating company, 


Reaemco, will employ mostly former REA personnel, and will, 
hopefully, employ more than 800 workers at the end of its first 
calendar year, a five-year period, the voting trust will 
set employee compensation based upon an operating ratio of 95%. 
Reaemco, through the voting trust, proposes to obtain funds 


of approximately $3,000,000, less a finder's fee of 5%, through 


the effort of Smith Finance Corp. These funds will be diverted 


to the operating company as "start-up" funds. No written committment 


has been received by Mr. Smith from any lending institution. In 
addition, Mr. Smith has no-written agreement with ‘Reaemca;:.3..:, 
Employees will participate in company ownership through a 


voluntary payroll deduction of 10% of their salaries for the 


purchase of stock in the holding company. That stock will remain 


in the voting trust, earning interest, until creditor's claims 
have been satisfied by the accumutated:'funds. Provisions are 
included to make available non-voting preferred stock to those 
investors who contribute to "start-up" capital and, also, to 

old stockhoiders of REA Express, Inc. Should additional working 
capital be required, Reaemco proposes to factor its accounts 
reccivable. ‘No written committment has been received from any 


financial institution to factor such accounts. 


ee ee a ce a ET 


Over a ten-year period, Reaemco proposes to offer an increasing 


percentage of revenue to REA Express, Inc.'s creditors eventually 


reaching the level of 3% of gross revenue. According to Rezemco 


projections, at the end of this period, the amount which will have 


been paid to the estate will be in excess of $70,000,000. 


3. Proposal by All Truck Express, Inc. 


Ali Truck Express,, Inc,., (ALL. Truck") ,;*@ Michigan 


corporation in the process of formation as a subsidiary of R-W 


Service System, Inc, 


> 


Steel Corporation, proposes to assume operational control and 


ultimately purchase that portion of the operating authorities 


presently used by the Rexco Division of REA. This offer was 


| 
which is in turn a subsidiary of the McLouth | 
intended to "supplement and improve upon" the other proposals before | 


the court by assuming only those authorites under which the line- 


. 
haul, or terminal to terminal operations were formerly provided 


by REA. All Truck claims that it is experienced in line-haul 


service similar to that conducted by Rexco, and that its proposal, 


taken in conjunction with one of the other plans, word offer 


the estate, the creditors, and the shipping public a “substantially 


improved, more rounded proposal."" On June 25th, All Truck requested 


the court to consider its proposal as a supplement to the Reaemca plan 


and that if awarded the Rexco portion of the operating authorities, 


* 
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All Truck would execute a fifty-year renewable agreement with 


Reaemco whereby it would operate both the direct truck load service 


from consignor to consignee and the over-the-road operations re- 
lating to the local express.service to be conducted by Reaemco, 
All Truck would furnish all equipment and personnel necessary to 
continue the Rexco operation. It will hire former REA line-haul 
personnel if pneeadory: 

All Truck's proposal is contingent upon the continuation of 
Rexco, In addition, the supplemental proposal presented to the 
ceurt on July 8, 1976 is based upon the assumption that Reaemco 
can obtain the stock af REA Express, Inc. 
to acquire the operating rights without the approval of the ICC. 

In consideration for the line-haul authorities, All Truck 
will pay %% on all over-the-road annual gross revenues from 


transportation under such authorities for a period of 10 years. 


There would be an advance payment of $1,000,000 upon the initiation 


of operations by All Truck to be held in an escrow account. This 
account would insure payment of the first million dollars due the 
the trustee. The 14% will be paid on Reaemco's behalf directly 
to'the trustee, initially out of the escrow account. 40% of the 
operating profit (revenues less expenses) will go to Reaemco, 
while All Truck will retain 60% of the operating profit, (the 1 


payment will be regarded as an operating expense). The projected 


, thereby allowing Reaemco 
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As 


total revenue to the trustee over the ten-year period is $8,798,000. 


If All Truck cannot continue operations during the term for any 
reason, all m s paid shall be forfeited, but All Truck shall 
be relieved from any further obligation to the trustee. 

4, Proposal of ABC Freight Forwarding Corporation 

ABC Freight Forwarding Corporation ("ABC") is the holding 
company of ABC-Trans National Transport, Inc., a freight forwarder 
under Part IV of the ICC. ABC has been a nationwide freight for- 
warder for both air and surface freight since 1941. 

ABC has offered to lease or assume operational control of 
REA's surface operating authorities for ten years or until sich 
time as all REA's applications for permanent authorities are 
determined by the ICC, whichever occurs first, at which time it 
will then purchase the authorities. The transaction is contingent 
upon temporary epproval by the ICC and further conditioned on the 
representation that the Rexco Division operations will be continued 
and generating $1,000,000 of revenue per month. If the Rexco 
operation does not gabeware the level of revenue at the time that 
ABC would assume control of the authorities,ABC reserves the right 
to amend or withdraw its offer. 


In its ammended proposal presented to the court on July 1 


> 
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1976, ABC also reserved the right to assign the operating authorities 


to a third party of its choosing. 


es 


In consideration for control and ultimate purchase of REA's 


authorities, ABC will tender to the trustee 3% of the annual 
gross revenues from transportation under such authorities for ten 
years, however, if such payments amount to $10,000,000 before 
expiration of the ten-year period, the annual percentage of gross 
revenues paid to the trustee will drop to 1% for the remainder 
of the period. 

ABC will make an advance payment of $2,000,000 upon the 
grant of temporary authoritv by the ICC, and the initial annual 
payments shall be made from this fund. ABC guarantees $4,200,000 
to the trustee by the end of the ten-year period. Its projections 
indicate that the total payments to the estate will reach $10,000,000 
by the seventh year of operation under the authorities. Further 
payments at the 1% rate for years 8, 9 and 10 will amount to 
approximately$3,250,000. ABC will bear the expense of prosecuting 
all necessary applications for regulatory authority, and will re- 


imburse the trustee for his expenses in the event that his 


/ 
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cooperation is needed. 


Qualified former REA employees would be hired as required, 
however they will be junior in seniority to ABC's own employees 
and wilt not be eligible for benefits under the Railroad Retirement 


Act. 


After careful study I find that 12ither the Allitruck nor 


choice is between the Alltrans and Reaemco offers. 
The Alltruck offer is for only part of the authorities offered 


| 
ABC offers measure up to that offered by Alitrans, therefore the 
| 
for sale. Since this court has not been persuaded that a partial | 


disposition of the assets will result in a greater panabes to the 


. 


estate, the Alltruck proposal must be viewed solely in conjunction 
with the Reaemco plan. Therefore, Alitruck's offer need not be 
considered separately. The ABC proposal also raises several problems! 
To begin with ABC has made their offer contingent upon the conti. u- 
ation of Rexco, and further conditioned on the representation that 
Rexco is generating $12,000,000 of revenue annually, these are 
guarantees which the trustee is not in a position to make. Further- 
more, ABC requests blanket authority to assign the operating rights 
to a third party. Because a primary concern of this court is the 
Successful bidder's ability to generate substantial revenues in 
the express business, a portion of which will go to the estete, the 
authorities cannot be allowed to land in the hands of the unknown. 

; DISCUSSION 


The obvious distinction between the Alltrans proposal and 


that of Reaemco is that one is made by a financially sound enterprise: 


i 
\ 
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and offers a fair and reasonable value for the Operating rights 
which are the subject of these proceedings. The other, Reaemco, 
involves a high degree of risk in many of its features. The 
attractiveness of Reaemco's offer is that it provides a possibility 
of resurrecting the oldest and most famous express company in 

the country together with the Opportunity to allow former REA 
employees to own and operate the new enterprise. 

On balance I find that the risks are far too great to warrant 
authorizing the granting of these operating rights by the trustee 
to Reaemco. 

One of the risks iS the problem of financing the Reaemco 
venture. I am not satisfied that Reaemco has unqualified access 
to 3 million dollars to start this venture nor am I satisfied 
that 3 million dollars would be enough -to carry out its planned 
Operation. 

Mr. Nogg, the transportation consultant who testifed for 
the Reaemco plan, has very impressive credentials in the field 
and I admire him for the enthusiasm as well as the skill he 
displayed in presenting his position. I also applaud his effort 
to, create employment Opportunity for former REA employees. However, 
I am not persuaded that his projections and predictions are solid 


enough to justify the court's embracing the Reaemco proposal, 


& 


( 


é 


‘ 
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I find great difficulty in 


accepting his position that there are 
uf 


arge numbers of express customers who Will give their patronage 


to Reaemco forthwith or that competitors who filled the voig 
when REA went out of business would surrender those customers 
without a fight, 


IT give considerable weight to the trustee's recommendation 


#5 t9 the disposition of these rights, . rt, his statement to the 
court at the end of these hearings, he expressed an awareness of 
his duties and the need to marshall the assets and Obtain the 


maximum amount as efficiently and inexpensively aS possible, [I 


am satisfied that he and his counsel hay 


e carefully considered 


all the benefits and weaknesses of each Proposal as well as 


choosing the propos 


le 


al he recommends as the one involving the 
ast risk to the estate and the assets thereof, agree with 
his cone lusion that the Reaemco Proposal is much more risky, 

much slower in being activated and has a Substantially high 


her 
Chance of failure than the Alltrans proposal, 


Based on the total record before me I find: 


e That the offer of Alltrans as amended on the record during 


the hearings, represents a fair and reasonable 


Ze That the Alltrans offer is the best offer 


which was submitted 
to the Court for conside 


ration at such hearing; 


value for the Property; 


3 
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S That the acceptance of the Alltrans offer is in the best 


interests of the bankrupt estate; 


4. That the Alltrans offer provides the probability of the 


reatest realization to the bankrupt estate from the sale of the 
g P 


property; 


ss That the attorneys for the Trustee and the attorneys for 
Re'aemco’ have stipulated that if a proper petition for reorganization 
under Chapter X of the Bankruptcy Act was or is properly filed 
before this Court, that the entire record made of these hearings, 
including but not limited to the order fixing the hearing, the 
application for such order and exhibits annexed, the stenographic 
transcript of all hearings and the exhibits introduced by all parties 
the memorandum decision of this court and this order, shall constit- 
ute the entire record in Support of such petition by such petition- 
ing creditors; 

6. That it would be adverse tq the interests of the bankrupt 
estate that any assets of the bankrupt presently in the hands of 

the Trustee be put at’ risk:to enable:the“trustee to continge - 
expand an express business, other than the continued Operation of 
the REXCO division by the Trustee pending the final disposition 


of the Property. 


” 


; 


@ 

: 
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It is, therefore, 


ORDERED, that the Trustee be and he hereby is authorized and 
directed to accept the offer of Alltrans annexed to the Trustee's 
application dated May 21, 1976, as amended by Alltrans on the 
record during the hearings, and it is further 

ORDERED, that the Trustee and Alltrans and their counsel 
forthwith prepare a written contract embodying the terms and 
conditions of such amended offer, such terms and conditions to 
be ~. consistent with such amended offer or the Trustee's conditions 
announced and modified at the hearing on July 8, 1976 and it 
is <urtner 

ORDERED, that such contract be submitted to this Court for 
examination and approval within ten (10) days from the date of 
the entry of this order, and.it is further 

ORDERED, that the Trustee apuiy tor a further order approving 
the terms and conditions of such contract and authorization to 
execute such contract simultaneously with the submission of 


such contract to this Court. 


DATED: New York, New York 
July iS Ge 
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INS. GALBAY 
Nnkruptcy Judge 
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LELETILOT OG CLEGLEG/ I 


antO : RAYMOND BURGHARDT DAIL: September 15, 1976 

ae Clerk of the Court ? - 
PROM: JUDGE HENRY FP. WERKER 
SUDIECT: REA EXPRESS, INC., BANKRUPT 75 B 0253 


Since a Chapter 10 petition has apparently been filed in ihe above- 
captioned matter, the appeal of REAEMCO is no longer properly before 


me. lor this reason, lam returning the Part I files to you. 
? i o 


As additional correspondence related to this appeal arrives in my 
chambers, I will forward it to you. : 


Thank you. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(in Bankruptcy) 


In the Matter 


of 


REA EXPRESS 


Bankrupt 


33 


No75 B 253 


U.S. Courthouse 
Foley Square 


New York, 


New York 


September 2f, 1976 


Hoe FO R We 


HON. JOHN J. 


RAYVID REPORTING SERVICE 
CERTIFIES STENOTYPE REPORTERS 
150 NASSAU STREET 


NEW YORK. N. Y. 10038 


e 3977 
COrRMASCT 7- 3878 


GALGAY, 


Bankruptcy Judge 


ho 


EA RAN C ES: 
MARCUS & AlGEL, ESO 


60 East S6th Street 


ees % ale wT eed -7 
ew York, New York 


BY: JOSHUA J. ANGEL, Esa., of Counsel. 
WISBHART, FRIOU & ROCH, ESOS... 

Attorneys for Reameco, 

150 East 42nd Street 

New York, New ‘ 
BY: ARTHUR His WISHHARYT, Esq.,,0f Counsel 

- and — 
ROBERT E. PRICU, Esq., Of Counsel. 


THE JUDGE: This its the order to 
show cause regarding the appointment of a 
receiver. 


1 


MR. WISEHART: Speaking on behalf of the 
petitioners on the order to show cause, I 
think I have an oblicgetion to bring to your 
attention a preliminary matter which we have 
just discovered in conference with the 


lerk's Office, lirs. Minkoff, who 


here in court and can confirm what 


et 
c 
Hi 
a) 


about to tell voir, 


I am about to 
tell you will make it all the more clear 


that we should proceed to es 
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necessary transitional arrangements in orcer 
to protect the bankrupt estate in connection 
with the anticipated transfer of this to a 
Chapter X proceeding. 

{ Hand) Your Honor, a copy GE a 
memorandum dated September 15, 1976 from 
Gudge Worker, which the Clerk's Office 
ieee in which Judge Worker states that 
"Since a Chapter X petiticn has apparently 
been filed in the above-captioned matter, 


the appeal of Reameco is no longer properly 


16 


Now, OL course, Your Honor, immedi— 


ately recognized that Judge Worker used 


the word "apparently". The Clerk's Office 


has the check, the exhibits that were 
21 transferred to Judge Worker's office in 
22 connection with the appeal,have not heen 


located. That is where the original copy 


24 of the Chanter ZX petition is located. 
25 Now, Itnink that shortly, we have 
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not had occasion to check with your office 
It may be that the exhibits ere there, but 
that is where the vetitien -- 
Be JUDGE: Noo fir. Frou has been 
through my office with a fine tooth comb. 
As I recall at the hearing, the seven-day 


hearing, we had on th mination of 


(4) 
Q 
oO 
cc 
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rights, at cne point you handed up a -- the 
Original of a Chapter X petition. 
HR. WISBHART? “Snat 2s correct 


THE JUDGE: 


Si 
ees 
n 
tH 
ba 
Q 
Qa 
} 
he 
bt 
fA 
ct 
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marked for id@entificatio 
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MR. (WISEHARD | Thee Ts (correct. 

THE JUDGE: t was assigned an 
exhibit number 

MR. VWISBHART:s As Petitioner's 
Renee 625) T believe, 

THD . JUDGE: SOo2f tie original 
Gan’t be found, why can?t: a ceo be -- 

MR. WISEUART: A copy can and will be 
susstituted if that's necessary. I just 


bring this to your attention because we 


just learned of this development 


=2 25 er 
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iow, it seems to me that in view 


y 


of this situation in which Judge Worker 


Ww 


concludes that it apparently has been filed 
and in which the transfer to a Chapter X 
proceeding is a situation which, forthe 
purpose of discussion, we should regard as 
imminent inthis bankrupt estate and having 
imo view the various Interests that are 
involved, counsel for the trustee should be 
directed forthwith to xespond to the order 
to show cause that Your Honor signed. 

Mow, the fact is that they have 
come in with an affidavit which is not 
responsive to the order to show cause 
and is a scurrilous piece of paper in which 
Mr. Angel, entirely without justification, 


refers to this firm in personal terms, which 


a 


he had no reason to do so and says that -— 


Mae JUDGE? fe. Wisehart. dont 


trouble with Mr. Angel's excesses if he has 


them. We have been through this 


rn 


OY many 


HR. VISERBART: ag 


am accustomed to his 


RAVVID REPORTING SERVICE 
180 NASSAU GT.. NEW YOSK, N.Y. 10998, Contiawot 7-3n77 


ia) 


oN 


REA 


excesses so I won't go into detail. 
THE CUDGE: ,& say 1f he has eny. 


ser 


MR VISEHART: Yes, but the 


ima) 


act is 

that the purpose of the order to show ceuse 
is to bring about the necessary transitional 
arrangements which will permit an orderly 


transfer to a Chapter X% proceeding. 
low, L Submit to. Your Honcr that the 


trustee and his counsel have an obligation 
to cooperate in that. I have in mi 
fact that when we all were in 


the example usally given in the terts class 


ss 
was 1f a man is walking over a bridge end 
there is somebody struggling in the water, 
does he have any duty to jump in the water 
and help that perscn thet is 


and, of course, the 


THE JUDGE: Particuarly if Hr 


MR. WESEUARYT: Bue GE Mr. Angel or 


anybody else should jump in the water, 


then he does heave a dut: 


y, HE Can’h just 


mal “ . oF 7 ~ Pe : 
turn his back and sw 
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and his counsel have undertaken a comnit-— 
ment .here which puts up 
tion to work cooperatively. 


THE JUDGE? Let's face up to fhe 


T 


issue that troubles me and the one thet f 


discussed very briefly with your partner, 


ee 


ze 


Mr, Friou. That is the otestion of tie 
lecal Cistrict rule, which governs the 


appointment of receivers. 
MR. WEISEHTAR?:s Yes, may 2 address i 

self to those rules? 

e have submitted a memorandum 

or. the rules regarding the appointment of 


a receiver. We have cerefully studied 


the local district: rules and we have als 


carefully studied the bankruptcy rules 
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sede the district court rules and ther 


I should appoint a receiver? 
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THE JUDGE: Well, I em not about 


to take on the twenty-six judges of this 


» WISEHART: Well,,.let me remind Your 
Honer of one thing. The bankruptcy ruies 
were promulgated by the U.S. Supreme Court 
subsequent to these local bankruptcy rules, 
which are somewhat out of date, as Your 
Honor must recognize. 

Now, the U.S. Supreme Court is the 
law of the land and it is a far more serious 
thing to take om the U.S. Supreme Court 
then it is the district judgés because 
the district judges themselves are cbligated 
to follow the procedures which the U.S. 
Supreme Court has established. 

Tne fact is, as Your Honor knows 
the district judges through their rules 
have not had occasion to adjust and adapt 
those rules to reflect the chances which 
the U.S. Supreme Court has made in the rules 


relating to the appointment of a receiver. 


Now,there is no possible anbigu 
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in those Supreme Court rules. 

They do provide for the appointment 
of a receiver by the “court” and the court 
is defined in such a way as to make it 
Clear thatit is the bankruptcy court and 
that's the only sensible way to construe 
those rules. Because as Your Honor recogn- 
nizes the place for a hearing on factual 
issues under the new procedure established 
by the Supre Court us in the bankrupecy 
court. 

The district court has become a 
court of appeal. It is not equipped or 
even permitted to consider the factual 
record which must be made on an application 
of this Kind, Your Vonor. 

THE JUDGE: Well, by nature 1 am 
a very modest fellow, fir.Wiseharte. 1X 
suggest toyou that you would add greatly 
to my comfort if you had addressed your 


argument to Judge Chief Edelstein becavse he 
is the one who is most conscious of our 


‘ 


local district court rules. 
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You may be one hundred percent right, I am 


4 nok sure, but 7 would direct you to immedi- 
5) ately proceed to whatever district court 
6 judge should appropriately hear it under the 
7 old rules. 
8 If he finds that the bankruptcy 
9 rules supersede the district court rules, 
10 let Wim say so. 1 think it would be in poor 
il grace for me to tygibethem that. i 
12 MR. WISENART: Wo, Your Honor, way i 
13 { respectfully and with the greatest 
14 Geference point out that really you have the 
4 
15 obligation to make the initial determination 
16 because under:Rule 509C of the Bankruptcy ~ 
17 Rules, if you conclude that this is not the 
18 proper place for filing this petition, then 
19 Lt iS fOr you €o6 transfer 1t to where you 
ae ; : te 4 
20 think it is the proper. slace for filing % 
é 
: a @ 
21 this peticion, then 1t is for you to trans- bi 
if 
wy) fer Ltt to where you think 1b is the proper e 
23 place. hy 
24 Kow, we submit and I stake my 
95: reputation as an attorney on this, thet this 
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is the proper place. We have carefully 
looking into that question. We have reached 
a conclusion and that is a most serious 
conclusion because it seems to us clearly 
to be consonant with the best interests 
of the bankrupt estate. 

TEE JUDGE: We are very fortunate 


hexe in the Southern District where we nave 


all three courts right here aon the one 


So my Suggestion to you, as a matter 
Of fact, my order: to you is\/to) prececd at 
your choice either before the judge sitting 
In parte one forthwith orto Caier Judge 
Edelstein for the appointment of a receiver. 


I am sure you will move with the 
! eae 
MHeEACRZE yf 
Glaricy, that you do. | 


U 


intorm therm 
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the status of the local rule is vis-a-vis 


any furtherpapers, just as you appear here 


take them upstairs and you might want to 
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check with the Clerk's Office to see if 
they recommend that you go to the Chief 


Judga or the judge sitting in part one. 


receiver under the local rules, come back 

and then ve willl have a hearing on tnat. 
Do you want to be Bc. 4. | 
MR. ANGEL No, Your lionor, because 


| 
he ee ee that the court has taken is | 
exactly the position that we took in our 


affidavit in opposition to this motion, 


mo to wit: That the local zule 8 is very 
clear in that this application can only be 
Made to the district court. 

Additionally, I am somewhat 
chagrined that I have not received a copy 
20 of Judge Worker's memo, I would appreciate 


; fee 
al Aa copy forthwith. 


99 ae ary Att y : . 
46 LIR, ERIQU: Here, we just got 1& 


23 a@ minute ago (handing). We just received 


a4 that -— 1 Want the record to Show my 


Kho 
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MR. ANGEL: THis is the fivst 
that I heard about it. I am not unhappy 


with Judge Worker's decision because 1 


think that we can now move forthwith to 


have this petition dismissed and that would 


be our intent, cbviously. 
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+o make another determination as to whether 


er not this mero, which appears to be a meno, 


ra) 
G 


t an opinion 
from which an appeal can be taken, I agon't 
| agile ée 


14 know. 


cae cneeemes cement ttt AOR AR CN erate tls ate APO tat tet ACO Oe: 


15 MR, ANGEL: [© don't Know, Your 

16 Honor. I will discussthat with Mr. Kahn, 
Me who unfortunately is teday in Minneapolis. 
18 THE JUDGS: Well, your time is 

19 running from the date of the filing, which 
20 is September 15th. 


21 ME. WISEHART: If the clerk in the 


bo 
bho 


courtroom has the criginal copy. 


93 THE JUDGES : then was it docketed? 


oA MRS. BERRAN: I received it on 
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MR. FPREOU: Of September. 

MR. WISERAART: Mrs. Berran, from 
the Clerk's Office of the U.S. District 

ER. ANGEL: Are ¥ 
the Chapter X petition therefore has been 
iled as of the 15th? I don't know. 

THE JUDGE: I Gon*t know. Anything 

Judge Viorker decides, he decides. Once the 
Matter left the bankruptcy ccurt, 1 don’t 
think I heve eny further authority to deal 


ys 


With Le While Le ic in Ene G€@istrict court: 


. i bo 
i) MR. ANGEL: Then, the only position 


fe 


that the trustee takes at the present time 


‘ 


is that contained in the affidavit in 


Opposition which is exactly the court's 


position, that this matter is not properly 


20 before this court on the appointment of a 
21 receiver. 

Ze Hh. WISEHRRT: No, that is mot ene 
23 court's position. Unless I am mistaken and 
24 we may be questioned on this before the 

95 district judge, Your Honor, and © think it 
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should be clear what the court's positicn 


is. If the court's position is that it is 


THE JUDGE: Well, I suppose in erder 
to bring it before the district court, I 
have to say that I am bound by the district 
court rules and then let the district court 


judge tell me whether or not I am in error. 


that determined very, very promptly t 
don't want to de anything that would put 
this estate in jeopardy. 


I would urge vou to move with all 


judge sitting in -- what is it called, the 
miscellanecus part? 

MPR. FRIOU: Part one. 

THE JUDGE: Part one. 

HR. FRIOU: Judge Duffy. 


THE JUDGE: I would suggest that 
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you take the original -apers with you. 


HR. WISSHART: I would like for 


to testify in support -- 

THE JUDGE: I recognize,Mr. Nogg in 
connection with seven days previcusly. 

MR. WISENART: In connection with 
the application that was -ade. We are 
prepared to have Mr. Noonan testify. who 
is available on the floor and we also 
have signed petitions from over one hundred 
former employees who are creditors in all 
parts of the country. 

These were received in a very short 
period of time seeking to have a receiver 


appointed in this case 


Furthermore, we are prepared to 
introduce testimony indi i shat th 
tr cestimony wndicating that the 


Status of the records and the Proor 


4) 


Of 


claim filed are in a very difficulteondi- 


tion to work with and that over 4,060 


creditors who have proofs of clain Vere not 
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mailed notices of the hearings regarding 


the Reameco and the Alltrans p Sales 


THE JUDGE: Mr. Wisehart, you are 


gOing upstairs on a very simple 


issue. 
Let's keep that record Clear. 


The three papers that were handed up to me 


this morning were one, &@ memo fron Judge 


Henr “Yorker to Raymond Burkhart, the 
y y ’ 


Clerk of the us Districe Court, +r an making 


that part of this record. 


The memorandum in Opposition to the 


motion to dismiss the app 


“ 


ication for the 


assignment of a receiver handed up to me by 


Mr. Wisehart and an affidavit for application 


to motion for the appointment of a receiver. 


That is Mr. Angel's language, not 


mine, handed up by Mr. Angel. 


MR. WISEHART: Your Honor, may we 


offer these Signed petitions in support of 


the application, since we Go have ¢ 


here as part of the record, 


THE JUDGE: I realiv don't think 
they belong Part of this record. When you 
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have a hearing on the appointment of a 
receiver, that is where they belong. 

MR. WISEHART:. ALL right, we will 
make them an offer of proof. 

THE JUDGE: They won't be lost 
between now and your return when you come 
back. 

MR. WISEHART: Thank you very much 
for your consideration in this matter. 

THE JUDGE: And I suggest you do 
move promptly. 

MR. WISEHART: We will immediately 
go to the part one judge. 

MR. FRIOU: We will ask counsel 
for the trustee -- 

MR. WISEHART: To cooperate. 

THE JUDGE: Mr. Angel, I gather 
that your interest is sufficiently steep 
in this matter to go along. 

MR. ANGEL: Yes, except we have 
one meeting right now and then if counsel 
will wait, I will be happy to accompany . 


them. 
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THE JUDGE: £ snouldén't think 


anything is more importent right now than 


ANGEL: I have a command | 


~) 


appearance before Judge Babitt and that 
: } : f 
won't take more than a few minutes. 


pa ees 


MR. FRIOJ: We are going up there 


ammediately. The judge may be at lunch. 


accompany us. 


THE JUDGE: ff am sure he will. 
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Wisniuarnt. Prrom & Koen 
Foorusvat Paeoerts 
160 EAs -$20°" Steerer eae 
New Yorn, Nw Youn bz Rag 


Septeber 21, 1976 


Hon. Raymond Burghardt 

Clerk 

United States District Court 
Southern District of New York 

United States Courthouse 

Foiey Square 

New York, New York 10007 


Re: REA Exoress, Inc., Bankrupt, 75-B-0253 
Dear Mr. Burghardt: 


On behalf of certain former employees who are 
creditors of the bankrupt, REA Express, Inc., we ap- 
plied for the appointment of a receiver in the abcve 
matter. The application was brought on by an Order to 
Show Cause submitted to Judge Galgay on September 10, 
1976 (and signed by him on Septenber 15, 1976). The 


‘hearing before Judge Galgay tcok place today. In view 


of the possible conflict between the Bankruptcy Rules 
promulgated by the United States Supreme Court, which 

we believe indicate that such applicaticns in a pending 
bankruptcy proceeding go to the bankruptcy judce to 

whom it has been referred, and the local Bankruptcy 
Rules of the Southern District of New York, particulerly 
Rule 8(a), promulgated before the Supreme Court's — 
Bankruptcy Rules were issued, Judge Galgay ordered us 

to seek further instructions from either the Chief Judge 
or the Part I Judge today. 


In Judge Pollack's absence, we followed Judge 
Galgay's direction by taking the matter up with Chief 
Juege Edelstein. hief Judce Edelstein suggested that 
the most expeditious manner of handling the matter would 
be to take the application for the appointment of a 
receiver to your office, for assignment to a District 
Judge in the usual manner. 


We therefore submit said application herewith, 
end ask that a hearing on said application be set for the 
earliest possible time. In that connection, we wish to — 


“invite your attentionito Judge Werker's memorandum dated 
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Hon. Raymond Burghardt - 2- September 21, 1976 


September 15, 1976, which we receivee tocay, stating 
that "a Chapter 10 petition has apparently been filed 

in the above-captioned matter ...." One of the 

purposes of the application for the appointment of a 
receiver is to alleviate 2uy administrative difficulties 
which may ensue from the transition to Chapter 10, in 
view of the stay provisions +:sreof. Since part of 
REA's operations are continuing, the urgency of the 
matter is readily apparent. 


The application for the appointment of a re- 
ceiver is the same one which was submitted to Judge 
Galgay. The reference of it in the form-submitted to 
the District Court is consistent with Bankruptcy Rule 
599(c), and the exigencies of the situation. We have 
appended at the end of the application signed petitions 
from 158 former employees who are also creditors asking 
that a receiver be appointed. We are also submitting 
herewith a proposed form of an order to show cause for 
the use of the District Judye to whom this is assigned, 
so that a hearing on this matter may be set as expedi- 


-tiously as possible. 


Respectfully submitted, 


ad > 
YK: han Gn frrehart 
Arthur M. Wisehart 


cc w/encls. (By Hand): Hon. David N. Edelstein, Chief Judge 
Hon. John J. Galagay, Bankruptcy Judge 


Cc. Orvis Sowerwine, Esq., Trustee 
Counsel to the Trustee: 


Marcus & Angel 
Whitman & Ransom 
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NITED STATES DISTRICT COURT 
SOUTAEIY DISTRICT OF NEW YORK 


In the Matter of : Bankruptcy Numbers 
REA HOLDING CORPORATION : 75-B-0251 
THE EXPRESS COMPANY, iNC. 75-B--0252 
REA EXPRESS, INC., f/k/a 2 
Railway Express Agency, Inc. ‘ 75-8-0253 
REXCO SUPPLY CORPOPATICN, : 75-B-0254 


APPLICATION FOR AN ORDER 
APPOINTING RECEIVER 


Bankrupts. 


The application of certain creditors of the bankrupt 
through their attorneys, Wisehart, Friou & Koch, respectfully 
alleges: 

1. On February 18, 1975, the above-named bankrupt 
filed a petition for an arrangement under Section 322 of Chapter 
XI of the Bankruptcy Act. 

2. On February 18, 1975, this Court entered an order 
authorizing the Debtor-in-Possession to operate its business. 

3. The Debtor-in-Possession was engaged in the business 
of surface and air express shipments throughout the.United States 
under the regulatory jurisdiction of the Interstate Commerce 


Commission and the Civil Aeronautics Board. It was also engaged 


in the business of international transportation and custom 


brokerage. 

4. On November 6, 1975, the above-named Debtor was 
adjudicated a bankrupt by order of this Court. On November 7, 
1975, C. Orvis Sowerwine became Trustee. 

5. The appiicants herein are former employees of the 
bankrupt who have duly filed claims as creditors iueIuaics 
those who have signed the petition for a Chapter * proceeding 


under the Bankruptcy Act heretofore submitted to, this Court. 
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In addition, substantially all of the bankrupt's former 
employees with proofs of clain on file herein totaling in excess 
of $50 million also support this application, based on informa- 
tion supplied by Mr. Robert J. Devlin, International Vice 
President of the Express Division of the Brotherhood of Railway, 
Airline and Steamship Clerks, Freight Handlers, Express and 
Station Employes. This Court's decision with respect to the 
Chapter X petition and related matters is currently pending 
before Honorable Henry F. Werker, U.S.D.J., on appeal. If the 
bankrupt should go into a Chapter x reorganization proceeding, 
it is obvious.y in the best interest of all concerned that said 
transition take place in an orderly, responsible manner, and 
we have previously offered to cooperate in the formulation of 
suitable transitional orders to obviate any administrative 
Gifficulties. We also believe that the Trustee and his counsel, 
whether they oppose the filing of the Chapter ¥ petition or not, 
have the duty of taking prudent action to facilitate an orderly 
transition, should that become the decision of the Court. 
An Order to Show Cause is requested for the following reasons: 


6. Of utmost importance in the present situation in- 


: volving the bankrupt are the hearings currently taking place 


before the Inteistate Commerce Commissicn in Washington, D. C., 
concerning the operation of REA's REXCO Division, and issues 
raised with respect thereto by truckers and other competitors. 
In those hearings, it has been indicated, based upon the 
observation of persons present, and reports thereof, that the 
liquidation of REA is being raised zs a sericus disability 
involving the continuation of REA's authority and the REXCO 
Operation. Further, reports from those proceedings indicate. 
) 
‘that the Alltrans proposal is heing put forth as a reason for 
terminating REA's authority. As stated in the report on the 

' 


*The letter to the Clerk's Office dated 


- September 21, 1976, sukmittcd herewith, 
: Gesceribes an application for sinilar relicf 
: to Bankruptcy Judge Galgay. 
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tom is aggravated by the fact that the Trustee and his counsel now 
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hearing in Traffic World, September 6, 1976, p. 67 (copy at- 
tached): 
“*There is no merit to any argument,’ 

the complainants continued, ‘that the hub 

authorities should be continued in order 

to facilitate a transfer of REA's authori- 

ties to other parties.'" 
It is obvious that the Trustee and his counsel, having signed a 
contract with Alitrans, which we deem to be invalid, but which 
they are committed to promot=. are not free agents in opposing 
such attacks. They must support the Alltrans proposal whether 
or not that is the result ultimately reached on appeal as being 
in the best interest of the bankrupt estate, or the position is 
mest likely to result in the preservation of the authority. The 
fact is that an active appeal is pending from the approval of 
the Alltrans proposal. In our view, a different alternative 
must be considered to be a substantial possibility which might 
result from the appeal, permitting the authority to be preserved 
without exposing it to the risks inherent in the Alltrans plan. 


The interests of the vir gapsaiii es eatens urgently require a more 


balanced presentation of the situation involving its authorities 


and its prospects in the hearing before the ICC. We are informed 


that the hearing may come to an end next week. It therefore is of 


the utmost importance that action is taken immediately so that 


such balanced view may be presented before the hearing closes. 


7. The Trustee herein and his counsel have previously in 


this proceeding taken an adamant position favoring REA's Liquida- 
p g oT gq 


tion, and spposed to attempts to reorganize REA and expand its 


current operations. It has been asserted inter alia that this 


position gives rise to a conflict of interest, a subject which is 


hs also pending on appeal before Judge Werker. The conflict prob- 


feel Legale committed to support the approach embodicd in the 
Alltrans proposal. 


8. In view of the liquidation posture of the Trustee 


and his counsel, and the irreparable injury which it is presently 


inflicting upon REA's very valuable rights, the bankrupt estate, 
and to the creditors of KYA generally, as well as the other 
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| serious conflict of interest issues which have arisen with respect 


we submit 


, that it is in the best interest of all concerned that. an 


‘ @perating receiver be appointed pursuant to Bankruptcy Rule 201 


without delay, and that the best qualified person to occupy 
that position would be F. Ralph Nogg or, alternatively, Mr... 


Dermott Noonan. 

9. Mr. Nogg's due Vad tone tons as a transportation 
executive, consultant, and previous Chapter xX Trustee, have 
already been described at length to this Court in the hearings 
on June 23, 24, 25 and 30, and July ie ie and 9, 1976. 

10. Mr. Dermott Noonan has had an ene siae makeueada 
in accounting, financial matters, and transportation management. 
He aico has been involved in corporate financing and bankruptcy 
proceedings. His name has been suggested as a Trustee on behalf 
of creditors in other proceedings. In the transportation field, 
he has been associated with Mr. F. Ralph Nogg in the Yale Express 
Chanter X bankruptcy proceeding which was a successful re- 
organization. He has also been associated with Mr. Nogg in his 
endeavors at Associated iransport. Further, following the 
successful reorganization of Yale Express, he has been a 
consultant and advi'ser to the management of the company and the 
Board of Directors in the current calendar year. Mr. Noonan 
does not have any conflicting transportation interests or 
engagements. Mr. Noonan's involvement in transportation goes 
back over a period of more than twenty years beginning With his” 
activities as an auditor for various transportation companies. 
Mr. Noonan is regarded as particularly well qualified for the 
function of receiver pending the qualification of an independent 
Trustee because of ee experience in data processing and 

an 
financial systems,/the importance of evaluating the various 
claims of creditors which have been filed and making sure that 
they are appropriately classificd, a function which, on informa- 


tion and belicf, has been performed inadequately if at all in 
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“after adjudication and on application or on its own initiative 


the bankrupt eatate despite the lapse of time following adjudica- 


tion. As previously pointed out, there have been no creditors’ 


meetings since adjudication. The information provided to the 
creditors to date has been woefully inadequate. Stockholders 

in public companies customarily receive much more information 
concerning their interests, and there is abs solutely no excuse for 
“the continuation of the cloak of secrecy which has enveloped the 
administration of this bankrupt estate, where the interests 
involved (pareicurarty with respect to the former employees) are 
relatively so much greater. 

11. Bankruptcy Rule 201 Provides that this Court may 
appoint a receiver when necessary in the best interest of the 
estate "(1) to take charge of the Property of a bankrupt; (2) 
to conduct the business of the bankrupt; or (3) to afford 
representation to the estate in an action, adversary proceeding, 
oe contested matter when nce trustee has qualified or the interest 
of the trustee may be adverse to that of the estate. Such 
appointment shall be terminated when the trustee qualifies or 
there is no further need for a receiver, and the authorization 
to conduct the business of the bankrupt after adjudication shall 
continue only for such time as may be in the best interest of the 
estate and consistent with orderly liquidation." Under paragraph 


(e) thereof it is specified that the court may appoint a receiver 


pratense ee Oe 


Such appointment is made only after notice to such persons as 


the court may designate unless it appears that such notice 


‘is impracticable or unnecessary. Eligibility is determined by the 


eligibility rules relating to a trustee under Rule 209(dad). Under 


those rules, Mr. Noonan is eligible. 


eae by the Bankruptcy Rules for the appointment of a 


> 


i" 

I 

| 12. We submit that this is precisely the Situation 
oe Not only is such a receiver necessary and desirable 


in oxder to conduct the business of a bankrupt. and alleviatn phe 
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Jeopardy to the bankrupt estate caused by the ligthidation posture 
' of the présent Trustee and counsel, but also because, as we have 
i pointed out previously, the Trustee hds an interest adverse to 
‘that of the estate in this and ot her matters, having taken an 
adamant position i eoeind liquidation.. An issue involving the 
gualification of the Trustee is pending on appeal, and the 
Advisory Committee's Note to Bankruptcy Rule 201 specifies that 
the provision for the appointment of a receiver when the interest 
of the trustee may be adverse to that of the estate may arise 
"for example ina proceeding to remove the trustee under Rule 
221(a)." While no petition to remove the ieee as such has 
been filed, the issue regarding the Trustee's qualification 

has been duly raised and Rule 221(a) specifies that such removal 
may take place either on application "or on the court's own 


Intveiative: ..%,<" 


13. Further, Bankruptcy Rule 10-201 also would authorize 


appointment of a receiver if the Chapter x petition submitted 


herein is accepted by the Court for filing. We submit that no 


bond should be required by the applicants in view of the financial 


distress suffered by the applicants and@ of the former employees 
‘who have lost their jobs, the de inemabie injury to which the 
present administration of the bankrupt estate is exposing them, 
and the serious disabilitie. of the Trustee and his counsel. 
14. For the foregoing reesons, we submit that the order 
to show cause submitted herewith should be Signed te provide 
‘a hearing on these important subjects. Further, the appointment 
‘of a receiver would (1) help alleviate the jeopardy into 
: which REA's authority has been placed by the liquidation 
posture of the Trustee and counsel; (2) provide for an arderly 
transition in the event that the Chapter X petition which has. 


been submitted is accepted for filing and approved; (3) aileviate 


~_* 


| 


boa 
v 


= 


ag 7 


oe Se eee eS ) @ 


| 


: conflict of interest issues involving the Trustee and his cou 


LO 


=~ J- 


the difficulties in the bankrupt estate caused by the very serious 


nsel 


which have been ‘Brought to the attention of this Court; and 


(4) permit orderly administration of the estate by making avail-— 


able the experience of a financial and* accounting executive 


with excellent credentials in transportation and bankruptcy 


Matters. 


Respectfully submitted, 


WISEHART, FRIOU & KOCH 


os ee Aloe fo. 
 EEROE Wisehare 
150 East 42nd Street 
Fourth Floor 
New York, New York 10017 
(272) 557 -8800 


Counsel aaa the following 
Creditors 


Anthony Satriano 
4701 Cottage Ave. 
North Bergen, N. J. 07047 - 


Daniel S. Gilhuly 
109 Jones Street 
Westhaven, Ct. 


Vincent Pontillo 
2239 Troy Ave, 
Brooklyn, N. Y. 11234 


Matthew E. Manning 
51-34 30th Ave, 
Woodside, N. Y. 11377 


William R. Wegl 
41-39 150th set. 
Whitestone, N. yY; 11357 


Edmund F. Novitski 
2185 Valentine Ave. 
New York, N. Y. 10457 


. Edward J 2 COM 
2/9 7th St. 
Jersey City, N. J. 07302 


Anthony J. Januzzi 
219 Summit Ave. 
wersey City, N. J. 07304 


« Charles F. McGovern 
136 Jeffer rson Ave. 
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James J. Kilcoyne 

SIG Wort Shore) es 
Sparta, No J. 07871 ‘ 
STATE OF NEW YORK ) 
f° "SS. % | 
COUnTY OF TEW YORK.) ! 
‘ 
Ey MATTE Ee MANNDEG, one Of ihe petitioners named in , 
: { 
the foregoing petition, do hereby swear that the statements con- 


tained therein are true according to the best of my knovledge, 


information ane belicf, ? : 
z mi ese oy ie - 
peek —- SY os 
Acar cay a A fe este co chil aes a 
did rel eeoee Ts oe a 
MATTULW ELD EAM NING, Bi ca 
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Sworn to before me this 
Oe Of ee ry 2276. # 
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_ Nevery Public, Stete pine New Verk 
No. 6a. 4514964 
Quclibed in wy citcheste- Coury 
ee eT A Nees ree Ga ay 
SMUHSa Cxaires Marek 39, itp7. 
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CERTIFICATE 


OF 


Ct 


SERVICE 


the foregoing Verificd Petition was served by causing 


a true copy thereof to be delivered by hand this) 16th day .of 


September, 1976. 
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Ct Ce A_— 
“Robert kL. Friou 


C. Orvis Sowerwine, Esq., Trustee 
REA Express, Inc., Bankrupt 

150 East *2nd Street 

New York, New York 10017 


Whitman & Ransom, Esqs. 
522 Fifth Avenue 
New York, New York 10036 


Marcus & Angel, Esqs. 
60 East 42nd Street 
New York, New York 10022 
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SULT by United Van Lines. Ine. and in 
exceptions Sled August 26 by Global 

mm barnes. tie. Sinvth Van Line, Ine., and 
Wheaton Va Lines. Ine. 
served dane 23. 40 MCC bw, Contsnental 
Van Inc. = Murchase -Movwiay Cor: 
Peration ol America, lac. embracing MCL, 
Seb. Continental Van Lines, Ine. Eix- 
fensen  Cuiteway emeval. 


to the decision, 


Lanes, 


In the emnbraced procerding. Continental, 
of Monterey. Cahill. was granted a certificate 
suioerizing it ta transpert womis between 
fents an Colorado, New Mereco, Texas, 
ONtaborie. Kansas. Missouri. and Arkansas, 
Over irrewular routes TW. July 5. p. 6. 


eee 


The decision was handed down by Judge 
Rienard if, Beddow. Je. who aiso approved 
tie acquisition by Norman &. Wiley of control 
of the mehts throuun the purchase and 
authorized Continental to tack the purcnased 
rizhts lo ils evisting rights. 
exceptions, United said Judge 
Beddow erred in not finding that the entire 
iftesste of MCA was dormant and should 
Have demed both the purchase appiication 
ad the related cateway-removal application. 
Tae cecommended approval would enable 
Continental to conduct transcontinental 
operations, United said. “whereas in the past 
tt nad fragmented authorities which could not 
be joined.” 


tn 
am tts 
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riearings 


Ah 
ATA, Individual Carriers 
Urae Commission to Scrap 


‘Express Service’ Concept 

With the opening August 3) of ICC 
heariays isto the controversial operations of 
REA Express’ Revco division. the American 
Ring Associations and various individual 
or carriers urced the Commission to 
conciude tnat nationwide express sersice— 
tine SIP ONpress service —is no longer in the 
penirc interest and should be scrapped 

The inys were made in various 
and arguments introduced into 
enev in MC-C-p202. Brada Miller Freight 
: mn. Inc. v. Rexco. Inc. and REA Ex- 
press. Inc. 

The hearings are expected to run for some 
time. 

They are being conducted before Ad- 
ministrative Law Judye Richard H. Beddow, 
ode. 


Embraced in the pr 


© 


ceeding are MC-C- 
uler Te eos, REN 

Inc.; MC-C X07, American 
Assocntiens, Ine vw. RELA Express. 
CAENSTL Assowrated Truck Lines, 
ov. BREA Express, Ene.: MC-00502, 
Sah. WN. Part IM, BEA Express. Inc. - 
Pettion of Amerean Truchimg Associtions, 
tne, for Distnssal of Appleation and MC- 
bid, Sub Wate VAL REA Express. Ine. = 
Petition af American Pricking Associations, 
tne. for Canvettation of Temporary Authority. 


Posh, Se 
bivnress. 


Truck: 


- 
3 
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AL issue in the eases are contentions that 
Beseo oan REA engaging in 
ayerations beyond the sutherity for ecpress 
we grauied by the ICC. aad whether 
PS meter ryhts aypheattruns should be 


tevasien, ots 


, 


“Thix is wholly unjustificd,” it said, since 
the MCA authority clearly 
mant.... 

United said MCA ceased operations in 
dune, ITI. upon the death af its. onty 
operating emplove. Nene of enght additonal 
shipments booked by MCA agents, tt added, 
“were moved either ia whole or in part under 
the MON autherty.” 

Global, Sivth, and Wheaton, in their joint 
excepuions, said Judge Beddow, erred in: 

“Farag to find MCAS authority. com. 
pletely dormant and not subject to transfer 
because of MCA’s failure to provide carrier 
service and its complete cessation of 
operations. 

-“Fiading that the complete cessation of 
MCA’s operations for US moeths dui nat 
render MCA’s certificate dormant beeause it 
Was ‘a matter bevond the control of MCA. 

—"“Finding that MCA’s authority. was 
active on the basis of shipments transported 
during the ficst six months of 1971, which was 
over 2 year before temporary authority 
Operations were instituted by Continental. 

—“Considering shipments which did not 
move under MCA‘s certificate as a basis for 
finding MCA’s authority to be active. 

—"Not finding, on the basis of the traffic 
exhibits. that the only portion of MCA’‘s 
certificates which is not dormant is thai to 
and from Lawrence County, Ill.” 


“was dor. 


dismissed and 
discontinued. 

Rexco employs owner-operators and hauls 
truckloads of various commodities under 
Operating rights granted to REA. The 
Operation has sparked considerable con- 
troversy, since its rates are substantially 
below the usual level. ‘5 

In calling for the scrapping of the express 
service concept. the complainants contended 
that “there is simply no reason to superim- 
pose a service such as REA’s on the existing 
system which has proved its ability in the last 
few vears. and particularly in the last nine 
months. to satisfy the needs of the shipping 
public.” 

Several factors. the truckers contend. 
contributed to the bankruptcy and ultimate 
liquidation of REA. 

For example. the truck lines stated after 
parcel post size limits were increased. REA 
Just 10 million shipments a vear. 

The hub authority proposed hy REA 
Eapress in an apnheation that is still pending 
before the Commission. the 
eouiended could not and would not restore 
the rm to its former dominar nition in the 
eexpress industry. 


temporary operations 


complainants 


Thes saut the Commission has not recently 
found an somertiste and urcent need for a 
Partiwular serve, The complainants said that 
more than encht vears have passed since the 
Commission fouad that such a need ested 
and that such a find ag miyht not be justified 
tentay, 

“There is no merit to any argument,” the 
complainants continued. “tUnat the hub 
autheritres should be continued in order to 
factate a teansice of REA's authorities to 
other parties.” 


i 67 


On Joly bi. the federal judge overseeing 
REA s hqundatian approved the sale of REA's 
operating cuchts to Alitrans Express, USA. 
a subsubivew of an Austeahan transportation 
conglomerate, subject ta CC approval tT.W., 
July 2th. pe. bon, . 

Whea vontacted by Traffic World, an 
Allteans affect indwated the finance ape 
Phieation wall be formally filed with the 
Commission in carly September. 

“It is sartually inpossthie to understand.” 
the truckers asserted. “why the Commission 
would not require a party to file a cew ape 
Plweationd costing onty $450. rather than pay 
Several nuliiua for the right to join forces with 
REA in the prosecution of a stale application 
for authorns which REA has testified is 
unsorkuble, inefficient and uneconomical.” 

“Ieis respectfully submitted.” the carriers 
sud the public interest would be bettee 
sersed by putting this money into terminals 
and equipment rather thao paving off REA’s 
debts.” 

The compiainants also arqued that since 
REN is banrupt and is being liquidated it is 
financially unfiz te prosecute the pending 
permanent applications and that they should 
be dismissed. 

“Moreover,” the carrier-complainants 
continued, “under the Rexco operation, this 
authority hay been shown to have a high 
potential for abuse, with serious detrimental 
results upon the nation’s system of regulated 
transportation.” 

In attacking the Rexco opers 
tomplainants accused Rexco division of 
openly defying 1971 ICC cecision denying 
REA authority to institute irregular route, 
point-to-point service. 

The Rexco operations. the complainants 
continued. do net meet the basic criteria for 2 
boma-fide express service. * 

According to the carriers. express service 
must use provide expeditious trans- 
Portstion and careful handiing. operate on 
athorized estaolished schedules, and use 
relztively simp.e biliinz procedures, rate 
Structures and rate publicatiors. 

Ia addition, the carriers said. an express 
firm should charge “premium rates” to 
shippers —rates higher than those of genera} 
commodity carriers. 

Most of the opening day focused on ham- 
mering out 2 procedural arrangement ac- 
ceptable to both sides and only one witness 
was heard. 

Counsel for the complainants indicated they 
intended to focus initially on former Rexco 
agents and empioves. After the employes’ 
testimony, witnesses who conducted a traffic 
study of Kexco operations will be called tothe 
stand. 


Vans. 


Following: the traffic study presentation a 
ditional REA 
eper ations, and Laally a group of carrier 
who will (rv to demonstrate 
damayes ineurted by them because of the 
Reeco operations. 


deseription will be made of trav 


wilfesses 


REA'S cross exsmiastion of the avent and 
emplove witnesses focused these main areas: 
whether of cot Keveo was adivision cof REA 
Express or a distinctty different corporate 
eatites whetmer the witnesses whic had been 
emploved by general commesiity beenght firms 
were yuven mure specifi information cog 
cerning thet operations than Rexco gave 
them: and whether the comimealities hauled 
by the Hewes division could be handled in 
reyulur-type vans 

The croxvexamination was olten quite 


“e 


BEST COPY AVAILABLE _ 


a 


; 


a as aa : 
: 


ree Bao Be 


63 


heated. For example. REA's counsel 
repeatedly referced to the “Kexen division of 
REA Express” while a carrier witness 
corrected him and referred to the operation 
as” Kexeo.” 

Bacher, the REA lawyer observed that the 
witsess had a sigan in his briefcase and he 
forced the witness te produce it and ut- 
tempted to inirodiuce it as evidence. The sign 
said: ‘REA Express, Kexco Pavision ICC SIC- 
65562, HE bhp” 

The witness refused to make the signa 
available on grounds that “they thexco gave 
it tome and they arent going to getit back.” 

To avoid further controversy the com- 
plainant’s counsel read the sign into the 
record and the witness was dismissed. 

Ore thing ts sure. there will be much more 
heated testimony. 

As one Conimission observer put it, “When 
you have two sides arguing over a decision 
involving millions of dollars you are going to 
see people zet hot.” 

It's not clear when the case will end. As one 
lawyer particijvating in the case commented, 
“Ive postponed my vacation with my wife 
once because of these hearings, and I wont be 
surprised if I have to do so again.” 
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ICC Cases Assigned for Hearing 
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MOTOR - CHANGES IN ASSIGNMENTS 

MC-GH92, Sub. 50. Henry Edwards Trucking 
Co., assigned September 13. at Memphis. Tena.. 
will be held at Hoiday Ina—Rivermont, 200 West 
Georgia, before Jt. Bd. 25. 

MC-141620. United Van Bus Delivery. Minne- 
apolis, Minn. assigned September 13, at St. Paul. 
Mina., canceled. 

$C-C-8733. Canco Corp.. McNair Transport. 
Ire. Robertson Tank Lines. Inc.. Chemical Leaman 
Tank Lines. Inc.. Groendvike Transport. Ine. and 
Western Commercial Transport, Ine. —lavesti- 
gation and Revocation of Certificairs, assiyned 
September 21, at Dailzs. Tex.. cancelea. 


MC-119864, Sub. 65. Crane Transportation Co.. 
Perrvsdure. O.. assigned November 12 «1 cay?. at 
Columbus, O.. canceled 


MC-124774, Sub. 94. 


Midwest. Refrigerated 


Ex 
at boston, Mass.. canceled 

MC-116753, Sud. 236, Carl Subier Trucking. Inc.. 
Vereailes, O., assigaed September 4. at Adaoata. 
Ga. will be held in Room 03, 1252 West Peachtree 
St. NW. bsfore Law Judge White 

MC-117936. Sub 10 
Atisnta, Ga, asstcaed & 
Ga., will by eld in Kear 
Si NAW. before Law Jede 

MC-123337, Sub. 16. Carolina Cartage Co.. 


Scout Transfer Co., Inc.. 
ptember 13. at Atlanta, 
fAl Wet Peachtree 
e Witte. 


Greenville, SC. asssened September at 
Atisnta, Ga. wall by hetfin Keom 43, 4 West 
Peachtree SCN MW. belore Law Judge Write 

MO-F-2650. General Transportation, Ine. — 
Contrel and Merger Bova Pranspert. Ine... and 
BIC-116457, Sub. 19. Gerecul Vranspertaten, Ine., 
dovethe related assigned Septe mher 2OL al 
Prowa Anvz.. exterhd aod reassigacd Devember 
Det weeks, at Phew nee. Ves 


MIC-C-9085, Kane Transter Co vo Jaeubs Trane 
fer, Inc.. assutned October 3. at Wastincinn ne. 


qroecled and reassigned Dewar 1%, at Washiagten, 
pe, 

MC-C9027, Valder Transter, All State Moving & 
Stersyge, ne, and Colenal Moving & Sterice, Ine, - 
Investigation of Uperatoany and Iractices, axsigned 


« . 


cess, Inc., Omaha. Ned... assicned September 2. 


» 


September 16, at Phowoie Ariz. caneeled and 
reassigned December 2 (2 dayst, at heen, Ariz. 


TAN. CHANGES IN ASSIGNMENTS 

AB-33, Sub. 9. Unon Ruatrouwd Co 
Abandonment Hetween Arnold aad Staydeton, Neb. 
in Custer and Lavan Conates. Ned. 
Navember J. at North Platte, Nebo. pees pened to 
December 841 weeks at North Piatte, Neb, 

AD-99, Sub. b. Claremont & Concord Railway Ca., 
Inc... Abandonment Between Claremont and 
Newport in Sullivan County. NL. assigaed Sep 
tember 8. at Newport, Ss HL, will be held ia Now port 
Town Hall, Sunapee St.. before Law Judge 
Browning. ‘ 


Vacshe 


assignit 


MOTOR - NEW ASSIGNMENTS 
September 14 (4 days)—St. Paul, Minn. —Court 
Room 22. Fed. Hidy. & U.S. Ct. Hse. 31S Robert 
Stade. Bd p82: 
AC-127812. Sub. 21.—Tyson Truck Lines. Inc.. 
New Brighton. Mian. 
October 13 (1 day) — Birmingham, Ala: 

MC-326305. Subs. 13. 14, 22. 24, 25, 28, 29, 30. 31, 
37, 39 and 40-Lovd Hrothers Transportation Co.. 
Inc., Clayton, Ala. 

October 13 (8 days) —St. Louis, Mo. —Court Room 3. 
Sth Floor, 114 Market St: 

MC-753320, Sub. 186—Campbell Sixty-Six Ex- 
press, Inc., Springfield, Mo. Directly relaced to MC- 
F-12713. Campbell Sixty-Six Express, Inc. - 
Purchase tPortion) —Transamerican Freight Lines, 
Inc. 


November 1 (I day)--Omaha, Neb.: 
MC-135785, Sub. 91—-Robco Transportation, Inc.. 
New Brighton, Miaa. 
November 2 (1 day) New York, N.Y.: 
MC-116763, Sub. 342—Carl Subler Trucking. 
Inc.. Versailles, O. 
November 2 (3 days) —Omaha, Neb.: 
MC-103207, Sub. 435—Frozen Food Express. 
Dallas, Tex. 
November 3—Washington, D.C.: 
MC-2339, Subd. 23 ~Liameo, Ine., Sommerville, NJ. 
MC-124839, Sub. 27 — Busiding Transport, Inc. 
Navember 4 —Washingten, D.C.: 
MC-125276, Sub. 153 —Fast Motor Service, Inc.. 
Brookfield. It. 
MC-12859?, Sub. 7—KLM. Ine.. Jackson. Miss. 
MC-136S€4. Sub. 1—Williams-Miton Bus Co.. 
Woodford. Va. 
November 8—Washineton, D.C.; 
MC-19227, Sud. 223—-Leonard Bros. Tracking 
Co.. Ine.. Miami. Fla. 
November 11 —Washington. D.C.: 
MC-107295, Sub. 813-Pre-Fsb Transit 
Farmer City. Ul. 


November 12 (1 day) —Columbus. O.: 

MC.103556, Sub. 121-Sam Tanksley Trucking, 
Inc., Cape Girardeau. Mo 
November 15 (3 days} — New York, N.Y.: 

MC-117831, Sub. 4-5. Sivhind & Sons. Inc.. 
Bronx. N.Y. 
November 16 (7 days) ~Atianta, Ga. -Fed) Bide.. 
laterageacy Confereaye Loom Sin. 273 Peachtree 
St.N BE. Law Judve Alpein 
MC-105831. Sub. -M 
Crestview, ble 

MC-109A13, Sub. 67-Overmte Transportation 
Co... Kishniwnd, a 

MC-113523, Sub. 26-Mereury Freight Lines, 
Ine. Motate. Als 


Co., 


K 2K. Trucking Co., 


Jt td doe 


Slotor 


November 2) it weeks — Bowe. Ids 
MC-2924, Sub. oH 
Preeight, Ine. Syekace, Wash 


Warhace Colville 


November 20 (1 day! -—-Louuviile. Ky. 


MC 12689, Sub. 06-Usher Vranspert. Inc. 
Iatucah, Ky 
November 30 (1 day} ~Omsha, Neb 

MC-115750, Sub. M4 -The Mickow Corp. Des 


Moenes, ba 

November) it days) 
MC-3.29i57, Sub. 

Huron. SO. 


San Francisco, Cait 
Will Payne Prucaing Co, 


December 3 it day) — Louisville, Ky.: 
MU-L41652 -KOIE. Mouton 


upress, Inc., 


[eee = 


TRAFFIC WORLD 


Lauiovilic, Ky. 
December 1 U3 days) ~Omaha, Ned: 
MC-Litcil, Sub. 257- Warren Transport, tne, 
Waterloo, ba. : 
December 2 (2 days! — Louiwwille. Ky.: 
MUC-LIs959, Sub. Iob-Jerry Lipps. Ine. Cape 
Girardeau, Mo 
December 212 daya) —San Francisco, Calif: 
MC-125274, Sub, 29-Nhippers How Eapeess, 
Ine., Salt Lake City, Utah 
December 2—Washia gon, U.C.. 
»  MU-115035, Sub. HT - Internatwonal Transport, 
Inc., Hochester, Mina. 
December 6 (1 week? —Cincinaati, O.: 
MOC-F-12739-—Wilson Frenent Co.— Purchase 
tPortion — Red Star fapress jines. 
MC-13123, Sub. 82-—Wiixw Freight Co.. Cia- 
einnati, O. 
December 6 (1 day) —New York. N.Y: 
MC-M1701-D & PB Trecniaz, 
Kearny. N.J. 
December 6 (1 week) —San Francisco, Calif.: 
MC-120032, Sub. 19-Tom taman Trucking, Ine., 
Tulsa, Oxia. 
December 7 (2 days) -New York, N.¥.: 
MC-123684, Sub. 19-Bass Transportation Co., 
Inc.. Flemingtan, N.J. 
December 13 (2 days) —Seattle, Wash.: 
MC-135013, Sub. 23—Reir:zerated Foods. Ine.. 
Denver. Colo. 
Decernber 15 13 days) —Seatule, Wash.: 
BMC-114720, Sub. $—Van Deke Truck UCines, 
Seattle, Wash. 


South 


Ine: 


Railroads in Wyoming 
Win 2.5% Rate Increase 


The Public Service Commission of 
Wyoming has authorized a 2.5 per cent in- 
crease in railroad intrastate freight rates and 
charges corresponding to a hke increase in 
rates appli to interstate traifie allowed 
by the Int ate Commerce Commission in 
Ex Parte No. 303. effective October 11. 1975. 

The 2.5 per cent, cranted in frenght rate 
docket No. R-2t tSub. 1), is in addition to a3 
per cent increase yranted by the PSC in No. 
R-20 on Novenrber 1. 1975. 

The PSC found that the railroads have 
incurred a svstenr 5 per cent general wage 
inerease and additional mereased payroil 
taxes since the order in No. Bolu. Those 
increased costs, it added. isclading increases 
in the ratlroads’ payment of creplose health 
and welfare benefits, hase not heen con- 
sidered in previous intrastate ex parte in- 
creases 


able 


The 2.5 per cent increase was approved on 
not fess than W days notice from Auguste 1S. 


HANDY GLOSSARY 
... of traffic terms. A convenient 
desktop reference to hundreds of 
terms ond expressions used in 
daily rounne of the watiic depart. 
ment. $2.50 each. Write: Book 
Division, The Traffic Service Corp., 


Washington Building, VYashing- 
ton, DC. 20005 
ban g 
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YO WHOM LT MAY ComcEral: 
We the unders iqned employe ere ditors favor the appointment of a 
Receiver to replace the present REA trustee. 
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TO WHOM LT MAY COM CEE: 


We the undersigned employe creditors favor the atpointment of a ; 
receiver to replace the present REA trustee. 
We want someone to keep accurate recores and to protect our Slains, 
Wino 15 not anzious to sell] te the Australians, who will try to 
preserve the Qyeratiny sunhoritics and restore ut Express Company. 
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pda de SLAVES Di Tetey COURT 
SOUTHER DISTRICT OF NEW YORK 


Grr eileen eve ewl res ieee eel nwern tees vest iam tee Mee iceerineds Jas ERR 
In the: Matter of : Bankruptcy Numbers 
REA HOLDING CORPORATION : 75=B+0251 
VE EXPRESS COMPANY, DUC. 75=B-O252 
RIA BXERESS, INCL, £L/i/a Sho 
Railway Express Agency, Ine. TSB a0253. 
REXCO SUPPLY CORPORATION, : 75-B=-0254 
Bankrupts. : ORDER TO Siow CAUSE 
Sr ass (sete erss Feat ome ey Sechelt trea rae eee a Mla ets 


Upon the application of certain former employees who 
are creditors of the bankrupt estate herein, as set forth in the 
annexed application, and no adverse interest having been repre- 
sented and sufficient cause appearing therefor, it is 


cause before States 


Courthouse, 


= a y . ‘ Ph 
epteiber 7 2976 at 2 = o'clock <7; M., in Room oo 
or as soon thereafter as counsel can be heard, why the applicatio 


for the appointment of.a receiver should not be granted, and it 
Sad i 


is Further 

ORDERED, that cause be shown why said receiver should 
nc. ba svecifically empowered (1) to conduct the business of the 
bankrupt and take charge of its property, (2) to afford repre- 
“sentation to the estate in pending administrative proceedings 
concerning the bankrupt's authority to continue operations, (3) 
“to submit such preposed orders medifying the stay as he may deem 
necessary or Gesirable in order te assure continuing operations 
and otherwise facilitate an orderly transition in the event that 
ay 
} 


the Chapter X petition now pending herein on appeal is accepted 
{ 


oxy Tiling, (4) to.report to-this Court his Jindinds and! 2ecoin- 


em. aae ee ta Aa and his counsel herein shew 


a 


or eee rery pase wine ee ws 


7 


wil Ds 


| 
| 
: 


mendations concerning the progress of the bankrupt estate to date 


' 
! 
: 
! 
‘in identifying the various elassas of creditors, types of claims, 


and adequacy of proof, and (5) to report his reconumendations for 


the analysis of reliable relevant data, and establishment of suit- 
¥ 


able data processing and retrieval techniques, so that inter alia 


information may be transmitted to creditors on a continuing basis 


concerning inaterial events in the administration of the estate, 


and incaningful participation of creditors in the affairs \of ‘the 


bankrupt may be facilitated; and otherwise assisting in the admin- 


istration of the estate; and it is further 


ORDERED, that cause be shown why any requirement of a 


bond to be furnished by applicants should not be waived, or made 


nominal in amount; and it is further 


ORDERED, that the Trustec herein and his counsel shall 


serve upon the attorneys for applicants and file any response 


which they desire to make to this application at least two (2) 


full days before the date set above for the hearing herein, in- 


Cluding without limitation such proposed interim orders or other 


arrangements as they ‘deem desirable or prudent in the interest of 


the bankrupt estate to provide for the transition in the event 
that 
{ 
t 


‘is further 


| 
; 


said Chapter X petition is accepted for filing; and it 


ORDERED, that service of a true copy of this Order to 


Show Cause upon the Trustee and his counsel, if made by 
' 


(kao o'clock ‘e Mop On the ZLnclot September, 1976, shall 
‘be deemed sufficient notice of this 


| 


procecding, considering all 
| : 
‘Of the circumstances. 
1 
i 


jDated: New York, low York 
| September2 2, 1976 


| 4 

id ih is! te hte Sets Cle 
| 

| 


District Judge 


oe 
UNITED SUAS DUSPRIGy (CoOgiTee ie 
SOUT DIOTRICL OF NEW YORK | 
In the Matter of: : Bankruptcy Numbers ; 
i 
| : 
| PEA LOLDING CORPORATION 75-R-O251L : 
| Sut GZPPE Ss COMPANY, TMC. 75-p-0252 
| ROA WEPRESG, IC. £/k7a 75-B-0253 ! 
if Railway Express Aqency, Inc. - 
i REXCO SUPPLY CORPORATIOI?. . 75-B-0254 
| bh. 
; Bankrupts. | 
af 
‘ 
Pecitiion Under Chapter X. 
i l. This petition under Chapter X of the Bankruptcy i 
i 
Act is respectfully submitted pursuant to Bankruptcy Official ! 


Form 10-2 and Eanlruptcy Rule 10-105 which specifically states 


that such a petition may be filed aftor adjudication. | 

Petitioners are: : | , 
Name ' Address Amount 

4701 Cottage Ave. i 

s/ Anthony Satriano No. Bergen, N.J. 07047 $2,310. | 

109 Jones Street | 

s/ Daniel S. Gilhuly Westhaven, Ct. ; 2,164. ig 

"Ge eoe LOY Aves | 

s/ Vincent Pontillo . Brooklyn, N.Y. 11234 2p a0. : 


51-34 30th Ave. el | 
‘Woodside, N.Y. 11377. ~ 2,400. 

‘ 21-29 150th St. wlth 
s/ Willian RB. Weel _ Whitestone, N.Y. 11357 2,210. 


s/ Metthew_E. Manning 


2185 Valentine Ave. | 
s/, bamund F. Novitski beets New York, N.Y. 10457 2,210. f 

| Settee ete — dos UE halla criss — 

! ae 279 7th St. | 
s/ Edwatd.J. Cox Jersey City, Ned. 07302 2,2106 | 

Ce longer ae een Soe rae weet Vomep ame anny cen ae 

F 219 Summit Ave. ‘| 
a/ Anthonys J. Jonuzsi | weteoy City, Vio. 07 90% or 2%. 


Charlies F. MeGovern Brooiivn, df. 11215 2,340. 


Z 
| 136 Jefferson Ave. 
| 
if 


| 
{ 
i 
316 West Shore Dr. = ; | 
Dames 2. i ooyne ky Sparta, N.Jd. 07871 2,410. | 


The foregoing petitioners are creditors of REA Express, EInes2 
a bankrupt, debtor, having claims against. debtor, ‘liquidated 
as to amount and not contingent as to liability, aggregating 
in GS amount to $5,000.00 or Webi The nature and amount 

of petitioners' claims are as follows: vacation pay liability 
accrued prior to February 18, 1975 in the amount set by each 
petitioner's name above. In addition, petitioners claim 
amounts due for wages and benefits following the filing of the 
petition under Chapter XI on pelsdaes L8y. LIS 

2. The debtor o's: corporation organized and sneering 
under the laws of Delaware and is subject to an involuntary 
petition under Chapter X of the Bankruptcy Act. 

3. The debtor has had its principal place of business 
within the districtg for the preceding six months. 

4. The debtor is insolvent or unable to pay bea 
Gebts as they mature. 

5. The peaeave of the debtor's business is express 
transportation throughout the United States. 

6. The indebtedness of the debtor liquidated as to 
amount and not contingent as to liability is greatly in excess 
of $250,000. 

7. The assets, liabilities, capital stock, and 
financial condition -of debtor are substantially as set forth 
herein in the petition under Chapter XI dated peeeuaty 18, 1975, 
which is hereby incorporated by reference, as supplemented by 


oy 


the record herein and particularly the testimony of Price 


‘Waterhouse & Company, independent accountants, at the time 


of the debtor's adjudication on November 6, 1975, all of which 
is also incorporated herein by reference. 

8. The pending proceedings affecting the property 
of the debtor are presently pending herein as a part of the . 


adjudication. 2 


~ 3 - 


a 
6% 


i 9. No plan of reorganization, readjustment, or 
. liquidation affecting the property of the debtor is pending 


either in connection with or without any judicial procceding 


except as in this proceeding. No other petition by cr 


against the debtor is pending under Chapter X of the Act; 
nor is any other bankruptcy case, initiated by a petition by 


or against the debter now pending other than in this present 


10. The specific facts showing the need for relief 
under Chapter X of the Act are as WLleows:  "Mr.- FP. Ralph 
Nogg has testified that the express business can be reorganized 
and the creditors paid substantial amounts through re- 
“organization under Chapter X. Mr. Nogg's testimony is 
incorporated herein by reference. Mr. Nogg has further said 


ening. 3 ere 2 : 


that the debtor's transportation rights, which may be among 


Se a 


its most valuable assets, are in jeopardy of being lost, in 


| 
his opinion, if this reorganization is not conducted under | 
Chadker X. Chapter XI relief would not be Ad enuaee because | 
it has heretofore been ried and failed. Further, relief | 
under Chapter X is needed ia order that an independent trustee 
may be #@lected who is knowledgeable about transportation | 
matters and who is an operating trustee rather hes liquidating 
trustee. Further, relief under Chapter X is essential so that 


the creditors can be organized and heard with respect to the 


presentation of plans for reorganization. 


‘ 
<<a Se cae # Sos, em 


i ll. A trustee, C. Orvis Sowerwine, has been appointed 
1| : 
| €or Or has taken charge of all or the greater portion of the 
H 
| property of the debtor in this pending action as the record 


- 


herein shows. : - 


1. 


2 


4 


‘ 


- @- 


. 


12. The prescribed filing fee is tendered herewith. 
(Please ascertain amount from Clerk.) 
WHEREFORE petitioners pray for relief in accordance 


with Chapter X of the Act. 


Signed: _ Anthony. Satriano 


4701 Cottage Ave. : 
Address: No. Bergen, N. J. 07047 


Ss ea eet ch 
Signed: Daniel S. Gilhuly : 


109 Jones Street 


Address: Westhaven, Ct. 


Signed: Vincent Pontillo 


2239 Troy Ave. 


Address: Brooklyn, N.Y. 11234 


Signed:. Matthew E. Manning 


51-34 30th Ave. 
Address: Woodside, N.Y. 11377 


Signed: William R. Wegl 


. 21-39 150th St. 
Address: Whitestone, N.Y. 11357 
Signed: Edmund F. Novitski 


2185 Valentine Ave. 
Address: New York, N. Y; 10457 


* Signed: Edward J. Cox 


279: ° 7th: ‘St. 
Address: Jersey City, N.J. 07302 


Signed: Anthony J. Januzzi 


219 Summit Ave. 
Address: Jersey City, N.J. 07304 


cetera NT ETRE ent ae 4S 7 


-~ S- 


Signed: Charles F, McGovern 


136 Jetferson Ave. 
Address: Brooklyn, N.Y. 11216 


Signed: James_J. Kilcoyne 


316 West Shore Dr. 
Address: Sparta, Nod. 07871 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


I, DANIEL S. GILHULY , one of the 


petitioners named in the foregoing petition do hereby swear 


that the statements contained therein are true according to 


the best of my knowledge, information, and belief. 


s/ Daniel S. Gilhuly 
Petitioner 


Subscribed and sworn to before 
me this 23rd day of June 1976: 


s/ Frank T. Alessi 
Notary Public 


ie 


SOUTHER DISTRICT OF NEV YORK 
~ - - - - - _ — — - ~ - — oe oe -~ = ~ XxX 


In the Matter of 


REA HOLDING CORPORATION, 75-B-251 
THE EXPRESS COMPANY, INC., 75-B-252 


REA EXPRESS, INC., £/k/a 15-8-25 
Railway Express Agency, Inc. : i 


REXCO SUPPLY CORPORATION, : 75-B-254 


IN PROCEEDING FOR THE RE- 
Bankrupts. :oRGANIZATLON OF CORPORATIONS 


em me OK . 


ANSWER OF DEBTOR 


TO THE HONORABLE LLOYD F. MacMAHON 


JUDGE CF TEE UNITED STATES DISEFRIGT COURT 


B tare ee E 


FOR THE SOUTHERN DISTRICT OF NEW YORK 


REA Holding Corporation, Tne Express Company, Inc., 


en + 


REA Express, Inc. and REXCO Supply Corporation, the above-name 
debtors, answer the petition filed against them requesting pro- 


ceedings be had under Chapter K of the Bankruptcy Act as follows: 


° 


1. Admit the allegations contained in paragraphs 


stat 


mumpered "2", *3", "4. and "6" of isaid petition: 
2. Deny knowledge or information sufficient to forma 


belief with respect to the truth of the allegations contained in 


paragraphs “l"™ and "12" of the petition. 


3. Deny each and every allegation contained in para- 


graph “5S” of the petition, but admit that prior to adjudication 


in bankruptcy on November 6, 1975, REA Express, Ine. was engaged 


O°" & 
in the business of surface and airy express shipments througheut 
the United States under the regulatory jurisdicticn of the Inter- 
state Commerce Conrnission and the Civil Acronauvtics Board. 


4. Deny each end every allegation contained in paxa- 


praphs "8", “9", and “ll of the petitian, but adinLé on-Novenber 


| 
UNITED STATES DISTRICT COURT | 
4 
| 


eae oer enemennerrtannernentnt meme een 


| 
! 
| 
| 
| 


6, 1975 the above-named debtors were adjudicited bankrupt by 
orders of the Bankruptcy Court, and, that on November 7, 1975, 
C. Orvis Sowerwine, duly qualified as Trustee by filing his 
bond. It is further admitted that bankruptcy proceedings are 

‘ currently pending, and that no other petition by or against the j 
es under Chapter X of the Bankruptcy Act is pending. | 
5. Deny each and every allegation contained in para- ; 
[ene no" and “LO” of the petition,’ but admit’ that: Price Water- ! 


‘house & Company testified before the Bankruptcy Court on November 


5, 1975. | 
6. Deny each and every other allegation contained in 
dia petition. 

: ps FIRST AFFIRMATIVE DEFENSE 

; 7. Bllege that ‘the petition has not been filed in 
i 


good faith because there is no reasonable expectation that a re- 


| organization can be effected. 


Hi SECOND AFFIRMATIVE DETENSE 


| We ae 
I" paceassdissonststns taal onnntan nO 


8. Allege that the petition has not been filed in good 
wete because the interests of the creditors of REA are best 
bo. in the bankruptcy proceeding currently pending before 


i Judge Galgay. 


| 

THIRD AFFIRMATIVE DEFENSE 

; 

| 9. Allege that the petition has not been filed in good 
: 

en because the petitioning creditors have not filed the 


Le : He ‘ sls 
!petition in good faith under general equity principles. 
i 
WHEREFORE, the above-numed debtors respectfully request 
| 


————————————— 
° 
' 
NS 
Li 
ceteen: pan e CLL: LC 


that said petition be dismissed with costs. 


Sworn to before me this 


ZA h day of 


DONALD LX 


Notary Mattie, Sir 
: ; 


By A.E. Larsen, an officer of the 
Debtors 


2? ST 


September, 1976  .. 


TALBACK 
sof Sew York 
5 


_ ro Ms iv 
Quahhed ia New York County 
Commission Bepvrcs March 30,1973 
. cay 


| 


1/4 


Arthur Olice 


Attorney for Debtors 


Anderson, Russell, Kill & Olick 
: 630 Fifth Avenue 


' “New York, N.Y. 


© pwr d sh 550s WLR red, ome. 


S Vin OF NEW YOUR, COUNTY OF oi 


& The undersiv ns doin attorney wihisithed te practic ein the courts of New York State, 


a Cortevertirn 
J Uy Attcrory 


certifies that the within 


* has been compared by the undersigned with the original and found to he a true and complete copy. 
ray 
a - e Attower's shows: deponent is i : 
: Alhimation the attorney (3) of record for ~ 
P a in the within action: deponrent has read the foregoing 
= and hnews the contents thereof: the same ia 
é 


true te depouent’s own knowledse, except as to the matters therein stated te be allesed on information and behef, 
and that as te these matters deponent believes it to be true, This verification is made by deponent and not by 


} 


Vhe undersigned affirms that the furegoin: 


G The grounds of deponent’s belief as to all matters not stuted upon deponent’s huowledze are as follows: 


+ statements are true, under the penalties of perjury. 


Dated: a 
gadnuttepiniad bets 
i STATE OF NEW YORK, COUNTY OF 83.2 
being duly sworn. deposes and says: deponent is 
Individual the in the within action: deponent has read 
Verification 


the foregoing _ tand knows the contents thereof; the same is true to 
deponent’s own knowledge. except as to the matters therein stated to be alleged on information and belief, and as 
to those matters deponent believes it to be true. 


“a 
Corporate the of 
Verification i a segue . 
a corporation, in the within action; deponent has read the 
foregoing and knows the contents thereof; and the same 


is true to deponent’s own knowledge, except as to the matters thescin stated to be allezed upon information and 


Wclicf, and as to those matters deponent believes it to be true. ‘This verification is made by deponent because 
| is a corporation and deponent is an officer thereof. 


The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


. Sworn to before me on 19 


2 signed must be printed beneath 


F ‘ 
SYATE OF NEW YORK, COUNTY OF a: 
being duly sworn, deposes and says: deponent is not a party to the action, 


z is over 18 years of age and resides at 


Afideit On 19 deponent served the within 
of Service 
By al upon 


p attorney (s) for : in this action, at “ 


s the address desienated by said attorney (s) for that purpose 
ae by depositing a true copy of same enclosed in a post-paid: prope rly addressed wrapper. in—a post olfice — official 
2 y dey i post-paid 4 vl 
= depository under the exclusive care and custody of the United States Postal Service withia the State of New York. 
Se A On 19 at 
$e { | of Personal se a 
5  Sence | deponesit served the within upon 
the 
hereta. hy deliverinet atene Capyy thereof to h persunally. Deponent knew the 
i person so server iy be the person inentioned and described in said papers as the therein. 
Sworn to before me on 19 bs spccolices UsgMa satel etomberie aire 


i? 


L . 


Year 19 
wsTisr OF Tutt 
Mihi Date ce COUR? 


ome re See ee oe ae 


‘ ot eens sal its eee 
is a (certified) f iui bebe dee oe Oh Ghee 


ef the clerk of the within 
19 tac “atter of 


cyte many 
ate hecltee eh st 


sceTya + ene vo7re 
Wer my bilroe gy 


eens * i aa, fot z mine’ > J 
EMSC RL oe 2a Be, T/esa 
. ¢, Reber ere tt — 
eee LRG 
: Lye gee 
suerie. COPS lod, 


. 
pee a 


MEANY YORK, NEW YORK 


aaa ed ME ot I oe ee 
oe’ 5 beaal- 


OLICK, P.C. 


Attorneys for 
Within nized Court, at Office ond Post Office Address, Telephone 
G30 Fiith Avenue 
NEW YORK, NEW YORK 10020 
(212) 397-9700 


pias: Perit 


A ORCISCLL " Anozney(s) for 


Olnee a Port Ofiice Address Service of a copy of the within 


39 Fifth Avenue 
é Sth Avenu is hercby admired. 
NeW YORS, NEVE YORN 10020 ; Dated, 

Atcorney(s) for 


Lee meena emeen tad SERRE Gem com eters mena f omRNRHE: ey EENSIMIUSRE ORTEGA snemtnane ment rmeemumnrmecintnraethtnaranaesn tens atest 
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ORVIS SOWERWINE, 
Trustee 


PRO BED. IN Gs 

MR. ANGEL: If Your Honor please, 
originally today's time slot was going to he 
on a hearing on applications for interim al- 
lowances pursuant to 2 notice dated August 
Log t97G. 

However, as a result of recent 
developments in the case which the Court is 
aware of and which will come out in, this 
hearing today, the Trustee requests that 
this hearing on interim allewances be ad- 
journed to the first available date of this 
Court and that we then proceed to the issue 
at hand, which is the problems arising from 
the filing of a Chapter X Petition. 

THE JUDGE: Is that agreeable to 
all the parties interested in the application 
for allowances? 

Mh. WESEHART? | Yes, Your: Honor , 


at least speaking on behalf of my firm. 
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MR. ANGEL: Thatwould be fine. 

THE JUDGE: There would be no neces- 
sity for republishing or renoticing. 
93 MR. ANGEL? That is correct, that 
38 a very expensive procedure. 


THE JUDGE: All right, now the 
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© 3 : THE JUDGE: Are there any other 
i 4 observations? 
‘ a] 5 (No response.) 
: 6 THE JUDGE: There is no objecticn, 
| 7 I gather. 
1 8 MR. ANGEL: No. The Court might 
: 9 notice that we notice that there is a representa- 
a F 10 tive here of Price, Waterhouse, there are 
| 11 representatives of Anderson, Russell, Kill 
12 §& Olick, Mr. Olack, so I think the major 
k 13 applicants are here; the Trustee is here, 
i; id so there should be no problen. 
15 THE JUDGE: And the employees who 
: k 16 are creditors. I hear no objection to putting 
: L 17 it over for one week. 
§ 18 Let's put it over to October Sth 
19 ee 2:25, 
f 
i 
{ 
t 
U 
° 
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purpose of this hearing is as a result of 
a hearing before Judge NicMahon that went on 
this morning at 10:00 o'clock. 


MR. KAHN: That is correct, Your 


Honor. Your Honor may recall that during the 


course of the hearing cn the Trustec's applica- 


tion authorizing him to sell the operating 
rights to All-Trans U.5A., that during the 
course of that hearing Mr. Wisehart on behalf 
of certain Petitioners offered to the Court 
as an Exhibit an originel Chapter X Petition. 

The Court quite properly ruled that 
the issue of the validity of the Chapter X 
Petition was not before it - > 

MR. WISEHART: Your Honor - - 

THE. JUDGE: Letvhim finish, give 
him a chance. 

MR. KAHN: (Continuing) - - was 
not properly before it because the Petitioning 
Creditors had neither delivered the original 
Petition to the Clerk of. the Court as ex- 
pressly required by the local Ruics,.nor had 
the Petitioning Creditors paid the filing fee 
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cients ten np 
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REA : § 7 


offer this afternoon a letter fron Mr. Wise- 


hart addressed to the Clerk of the Court - - 
MR. WESEHART: .Your Honor, may I 


be heard? 


I am not going to deny vour op- 
portunity to be heard, but give him a chance. 
MR. WISEHART: I can only - - 


THE JUDGE: I am listenine to Hr. 


{ will give you an immediate op- 
portunity as soon as I feel that he is finished. 

Go ahead. 

MR. KAHN: A letter dated September 


7, 1976 from the firm of Wisehart, Friou 


a 


Koch, signed by Arthur Wisehart, addressed to 
the Clerk of the United States District Ceart, 
which I will read sentence one, "Enclosed here- 
With is a certified check in the amount of 


970.00 to cover the fee for filing a Petition 
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Chapter X of the Bankruptcy Act". 

The letter says many more things 
Your Honor, but the important dzte is that 
no fee was paid to the Clerk until Septenber 
7, 2976s 

Consequently, the Chapter X Petition 
under the express provisions of the Bankruptcy 
Act, namely, Section 132, that Chapter X 
Petition was never filed. 

After that Petition was filed - - 

1 would new Like to offer it In Evidence. 

THE wsUDGE: Don't offer enything 
at the moment. I just treat this as an 
opening comment so that the Court can fecus 
on what. the issue is, 

HE, KAHN: . ALL right, Judge. After 
the Chapter X had been filed on Septerber /th, 
the information to that effect was given to 
Judge Worker, before whom the Reaneco eines 
was pending. 

Judge Worker then sent a note back 
to the Clerk returning the Appellate file 
yon the ground that once the Chapcer \ 
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"Apparently" had been filed, that there- 


fore all matters were stayed. 


tion, had no jurisdiction indeed to further 
decide the appeal, so the matter went back 
to the Clerk. 

After that time, te make a. very 
leng story relatively short, the nietter - - 
an additional Petition was filed with the 
Clerk by Mr. Wisehart, a duplicate original, 
I am given to understand, at the express 
direction of Judge, Milton Pollack, 

Mr. Wisehart had apparently refusea 
to file the duplicate original, even now the 
stay was now pending and there was no Chapter 
X Proceeding, so that the entire administra- 


tien was in a state. of disarray end ches. 


at was. filed,. the Chapter 
X Petition was referred to Judge McMahon. 


ia. 


ir. Wisehart cemplied with Judge Pollack's 
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Order? 


MR. WISEHART: There was no such 
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Order, Your Honor. 


KAHN: lt Was an ora! 


WESEHART?: It was oz 
Order and } Kahn I do not believe was present. 
JUDGE: Le 
NGEL: . 2 was present, Your 
Honor. 
JUDGE: Let me ask the questions. 


When is it uncontroverted that a 


Honor. 
MR.  WISEHAR y ske E ihen 


it was uncontroverted. 


As so meny things in life, 


for filing 7 


Hoioi’. 
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in Adjudication, 


if it were determined 


Honor knows, we feel very 
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Court Rules, 


JUDGE: 


real question - - 


WISEHART 


question, 


responding to } question. 


y LES Leap A = * 
JUBGE: neve now. 


Petiticn, 


Chapter X and the 
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, fren 
point on there is no cuestion that 
Our position that the valid 
filing relates back to the ; original 
submission, 
That's where you 
controversy, becaus 


and we did offer the 


sure that the record is clear because 
is a tendency to make siatenents that may 
disputed, 

THE JUDGE: right, now, 


Pini si his 


Honor, 1 


4. ~ = . re + mare ” Pa « 
to Sow Cause sigred hy Judge 


returnable before Judge Ne 
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appointed. 
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The Summary 
appointment of a Receiver in those papers were 
a Chapter X Petition 
That to make en order 
the bankruptcy into the 
pendent Receiver such 
Nermott Noonan, an 
Wisehart's now, should be appointed Receiver 
for this orderly transition. 
That motion and the 
self cume to be heard before Judge McMahon 


this morning 


o* 


THE JUDGES 3 don’t 


names being mentioned in the 


, Judge. 

have a copy 
tion, if Your Henor would like 
recollection. 


tka WESRHART : ft 2s 
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r. Noonan is an employee 
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we . 7 7 a 2 on s * > m re 
KAHN: idge McMahon stated, 


I understand, hecause I was not the: 


Mr. Angel reported to me when 


New York on Friday morning, that Judge McMahon 
had directed thet ali. Bricrs 
the close of business 
Consequentiy, we all spent until 
about five o'clock, five-thirty getting 
and filing them. 
When the Court convene 5; morning 
F 


Judge McMahon advised everyone 


read the Briefs. 


ier Chapter 


clearly not filed, in sood faith. 


were three 


eek ss Sol ge ee BD +4 ; sare f 
which provided tha t was unreasonable to 
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could be ef- 


the best 


expressly provides 


that Section 165 
Section 146, 


definition of good faith -. - 


excuse me, expressly provides definition 
of good fai forth. in, sub items one 
through four taken as limiting 
the generality of of the word good 


faith and good faith wa 


peneral equity sense. 


The third ground why 


Petitioning Cred: 
Creditors who had no Chapter Al 
r. Olick and chat, conse: 


the testimony of M 


attempt by these creditoz 


other crediters ' 
million dollars 
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presently in the hands 
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expend those fund 
who are subordinated under 
of the Bankruptcy 
itors. 
That therefore, to put et 
money of t ; bull r the creditor 
for this small group of Petit 


Significant, 


$60,690,000, 
excluding these creditors, approximate 


Million) dollars 
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is broug 
cannot be pa 


oa 


them. 


presently in the hands of the 
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another $2,000,000 or 


to risk these funds so 


Those were the three 


Pe 3 
ged and 


which apparently Judge McMal 


tHet in the hopes 


a reorganization can be effected. 


believed were correct grounds, 


opinion the 


arth: 


in the Trus 


Your Honor I 


Petition w 


have read 


announced that 


5 ore . was nee gy en ry he 
-ee's Brief were accurate - 


thet statement 


and it certainly is eccurate - -o he ho 


then decided 


back te Your 


Honor for 


decision, in fact, on 


accuracy of 


Your Honor has the bes 


a hearing or fo 


oy Sone eg 
THC SUDJECE as t 


on 


© ACGuaimTaree wi 


eee | Vos ist a 
ARE WAPTNCL or no 


7 
s 


would anticipate collections of perhaps 


cine between Judge 
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$3,000,000 all be used 


thet 


as not filed, in good 


McMahon's hearing and this hearing we have 
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3 checked the Bankruptcy Act and we find 
4 that Section 117 gives Your Honor the right 


to hear and report generally upon specific 


wn 


6 matters, 
7 We have also checked the Bankruptcy 


8 Rules and we find that in those districts 


remains before the District Judge, who may 
refer matters to any Bankruptcy Judge, may 
> 1 


remove matters from a Bankruptcy Judge and 


mzy refer them to other Bankruptcy Judges. 

From all of this we have concluded 
thet Your Honor's jurisdiction here-is to. heer 
and report rather than hear and determine. 


We then raised with Judee McMahon 


the question as to a continuation of the 

suspension of the automatic stey which is pro- 
] 

a. ¥ 


1 in the Statute and the Rule, 


Judge McMahon announced that he 
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9 We have prepared en Order which will - - 
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11 the conclusion continuing that s until a | 
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12 determination by Your Honor or by Judge McMahon 
13 of this hearing. | 
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I plan to do that just as promptly 
as possible. 
e McMahen indicated to me that 
he has an assignment to hear matters upstate. 

it may well be that he will be 
leaving Thursday or Friday. 

This matter would be referred ‘to 


4: 
te. 


ee) 


him one way or the other before that d 
In other words, my determination. 
MR... WISEHART: Your Honor = - 
MR. KAHN? “Your loner, 1 vam not 


concluded. 


THE JUDGE: -1. think you have. Why 


MR. WESEHART?. Your Honor, 1 would 
like to stete that the matter coming up be- 
af 
i 


fore Judge MeciHahon this morning was an Order 


to Sho» Cause whith he signed on Friday - - 
Wednesday of last week, bringing on both the 
issue of the filing of the Chanter X. Petiticn 
and ithe application by the Tetitioners: for 


the appointment of a Receiver. 


Now, Mr. Friou and I both appeared 
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10 on for hearing this morning at 10:30. 
We worked around the clock over the 


weekend to prepare cur papers. 


ee 


benefit of the examination of our rarers and 


record and it will speak for itself undoubtedly. 
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© appointment of a Receiver. 


Now, had Judge McMahon had 
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pers before he made 


he would i known 
the application 


“ ae 4,1 a 5 cease y An se 
being made 28 an issue that is 


believe 
application and i 
we anticipated that 
Worker would result in a determination 
Judge Worker, wl 
clear, that the 
filed. 

The reason 

origin 
Court records here ere in 
<he one thet was delivered 
in this cast 
the weson 


tendered, 


[05 


Receiver was made in auticipa- 


some such ruling by Judge Worke: 
on separable 
grounds are stated in 
plication and it is our understanding 
situation, although again this can be 
ty, that that applica- 
a part of this hearing. 


+5 
Res 


sta . aes: Faer boone 
his bankruptcy are enormous. 
Counsel ror a Trustes, 
posed, to represent 
bankruptcy estate, and contends that only 
$22,000 worth or creditors in interest .sup- 
these applications is simply eut of tonch 
‘tor tecling 


a vs 


CStace.. 


The 

the reced, 

approximately 
half of these en 


Gener2l Couasel 
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We believe these ere the majority 
nunber 
we have not 


ound to ail 10,000 cmployees 


one of the fp 
application for a Receiver 
parposes of the Chapter X Petition is to make 
sure, Your Honor, that the real sentiment of 


the creditors this bankrupt estate 


be measured in some satisfact 


MR. WISEHART: Well, the Statute, 
Your. Honor’ == 
JUDGE: Does 


creditors? 


CORTEX... 


150 MAGSAU ST 
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it there 


one meeting of creditors 


ment to 
rher cannot, be 
expected 
He do 
about 
is why we brought 
and this is.0bvieus: The: it should be. 


But there has 


vested ee 
been frequent meetings With an executive 


mittee of 


iroad, 
seoking 


months, one of 
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MR. KAHN: 
I must object on the ground 
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has anything to do with the 


KS x 


sultant who naturally would be somewhat sensi- 


tive to the desires of potential sources of 


business. 


The Bankruptcy Rules 


204, must be 
ten - be ten or more 


than thirty days. 


Now, Your Honer, we submit that 
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he Bankruptcy Court 
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Trustee 
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to disqualify the Trustee 
from participeting in that pro- 


ve under Rule 7 in a 
Rules of Civil Pro- 
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om which 1 wake thet 


the edditional 


his Counsel have 


a self and personal interest in. this matter 
so that they cannot be relied upon to 
adequately protect the interests of the 
crecitors because their interest is to 
petuate 

The, testimony and the record 
clear that the Trustee lacks transporte 
experience and unduubtedly the change of 

X preceeding would 


the sdvinisirati 
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indicated ~ - in 
the decision on tho assignment 


1 tndiceted. that 


in that hearing wou 
stitute a record on 
tien of good 


X Petition, 


dicated that, Your Hon 
Your Honor brought this up - - 
THE JUDGE: Wait a minute. 
your answer to my question, yes, your. opinion 


contains 


JUDGE: Now 


Correct, , Tours 
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never filed a notice of ap- 
peal. Only Reameco filed it and this is a 
* 
Petition of the Chanter X. creditors. 
NISEHART: Your Honer, 
the thine was not 
yor. 
the fact is that Judge Worker 
was appeé 
on appeal. 
Judge Worker 


issue on 


Chapter X and 


contenti 
stipulation 
on ths very 
came out. 
n't contended any day 
Fited Brief on hehka 
1, 


VCR Lyo 


SayitG 10 35 act eo, 
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Nowy Duda? te knew 


was for any such statement that there was a 
Stipulation by us but we respectfully submi 


; ‘ 3 : sak 
that an examination ofthe record will sbeow 


moment, Mr. Wisehart. 
Mr. Kann, can. you point to any 


portion of the record where such a stipula- 
tion is alleged to appear? 


MR. KAHN: Not in one mement, Judge 


THE JUDGE: I asked one question. 


MR. KAHN: We can certainly Look 
eR solely ola 

MR. WESEMART: Your Honor, I wantes 
to say that ali portions of the record deal 
with that question are set forth in our 
Memorandum to Judge Worker. 

We have quoted from them all and 
we have olso quoted from cur Bric bringing 


to your attention, before yeu made your de- 


suv 


RAYVID REPORTS SERVICE 


150 NASSAU ST., NEW YORK, N.Y, 19938 Coxranvr 7-2377 


Sis leans Ke 


6 


9 


Counsel to he playing with that contention in 
a case like this, where there has been an 
issue-of conflict of interest raised, 

I think that we are entitled to 
fairer treatment, if I may respectfully say 
so, Your Honor. 

Now, may I subinit - 

MR. KAUN: Your Honor - - 

MER. WISENART: May I. submit the 
Brief to Judge Worker? 

THE JUDGE: You are not going any- 
place but here. 

MR. WISEHART: The Brief, you ask 
where it is in the record. All pertions of 
the record dealing with that discussion ara 
quoted in our Brief to Judge Worker. 

MR. FRIOU: That is in the appendix 

THE: JUDGE?) Will vou noint toa the 
exhibit in the appendix? 

NE 6) ROLES 1 You 
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I think 2's 
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dollars; am I supposed to turn that right 
over to a Trustee so he can shovel it out 
and the creditors won't get it?" 

Now, first of all, Your Honor 
should understand that the offer of proof 
that is being made is that Mr. Nogg will 
testify that using the Rexco operation alone 
and the profits it is throwing off, which is 
estimated to be in 
a year, 
tax free because 
in order to expand operations without touching 
the six million dollars or seven million dol- 
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by the creditors, by the duly authorized 
representatives of the creditors. 

What we have said all along, what 
themselves to decide what level of risk they 
Wish to take. 

It is their money and they should 
be the ones who make the determination as to 
the level of risk, 

If tney want to risk part.of the 
six million dollars or seven million dollars, 
it's up to them to decide and if they don't, 
it’s up to the ereditors to decide. 

That, Your Honor, knows is the law. 

THE JUDGE: 1 .am not sure 1 agree 
with you on that. 

MR. WISEHART;: Well, then we should 
eg to take the witness stand, 

THE JUDGE: No, we are net going 
to ask Mr. Nogg te take the witness stand. 

MR. WISEHART: Because he knows 
what the administration of what Chapter X 
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Nogg is the one who can tell best how it can 
be done. 


Now, so we fect that in fairness 


re) 


to the creditors, this is the best wey to go. 
Now, Your Honor raised the ques~ 
tion about well, ig it fair to get @ whole 
bunch of other accountants and other lawyers 


and a whole other level of dministrative 


¢3 


expense on this. 
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Your Honor, there is a pr 


answer to this. 


What we ere trying to evolve here 


fee) 
ee) 


actical 


is not another level of expense. We are 


trying to evolve proper policy puida 
the context of the Bankruptcy Act. 

We are trying to formulat 
cedure for having the guidance whic 
creditors are supposed to give to t 
of proceeding in terms of how much 
want to spend. 


cod 


lt Psu net, necessary’ co ge 


accountants. It may not be necessary to, ge 


other lawyers involved. 


lt's a question of the da 


mC eS) 21 
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e 2 pro- 


h the 


his type 


do the oY 


t other 


rection 


EY 


t 


of the Bankrupt estate, the present guidance 


that the people involved heve sceins 


they are under a mandate to liquida 


to be tha’ 


te and thet 


is the thing that we seek to question in this 


proceeding. 
Finally Your Honor asked 
t thought in good faith; whether ! 


think in good faith that a Chapter 
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3 state of the proceeding has a prospect of | 
| 

} 

| 

H 


4 achieving success or anything for the Bankrupt 


6 I appreciate Your lionor's asking 


that question because I really would like 


7, me 


8 to respond to it. 
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1 feeb, thative 


mony before Your Honor is the touchstone of 


He said that it has been his ex- 


pervence' 2s) 4 transportation expert that some- 


times companies get into a condition where they 


this. present, E 


It has succeeded in elininating 


Reo ages torr ewen ore en 
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those fixed expenses 
which were pulling it down. 

It has succeeded in achieving ean 
entirely new labor contract, labor attitude. 


It kas succesded in developing a 


profitable segment of an operation, a segment 


Ip —o) 
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ee a a et 


which Mr. Hoge, as long ago as 1969, had 
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6 chemistry of the situation. 


hose are the thing 


8 used in order to build up and rehabilitate 
d 9 the company. 
10 Now, Your Honor,-in order fer that 


mes ee ee ee 
_ 


ll seed money thet the Rexco operation spins off 


12 to he presezved. for the 
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14 Rexco operates under has to he preserved, 


Y a) ees tT ams Spo tny og > 
w, Your Honor has already heard 


15 NO 


16 debate on the questions of the Ali-Trans 


7 proposal versus the Reemeco proposal on that 


in our Memorandum 


eepted before the 1.C.C. 


Now, the picture that was painted 
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3 before Your Honor in the hearing before 

4 you was that the All-Trans proposal would 

5 be a shoe-in, virtually guaranteed success. | 

6 Now we are hearing before Judge 

7 Worker that Counsel for the Trustee themselves | 
! 
{ 


8 have greet doubts about whether it will be 


9 


ecopted., 


tsb] 


10 Now, 1 submit Your Honor )- - 
11 ; THE JUDGE: You mean whether or not 
12 1.C.C. will approve the temporary rights? 


13 MRD RISEEART: . Yee, 


14 THE cvUuGE: That's a J4¢e}e dire 

15 ferent. 

16 MR. WISEHART: No, no, I don't mean 

7 that, I mean what I said. I mean that Counsel 
{ 

ie iim re 9 ny +. 

18 for the Trustee said he had ereat doubts and 
| 

19 this is a quote, whether All-Trans would he 
4 
} 


” THE JUDGE: Accepted by whom? | 
vay Ve Se Be Aor. F x y 

- We WEGCMART? The! (i070. | 
THE THe = ree a4 ae + Ses 

“ PRE JUDGE? Okay, a1] right. Can 


you wind down in a few iinutes? 


wat 
Mir 
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3 that one ot the great advantages OL a 


4 Chapter X in this situation would be to 


4 put a different face on the proceeding be- 


8 that there is a prospect for a look at and 
an attempt to revive this company. 


10 Theat it's not) just Im straight 


A TE I 


11 liquidation and that through deference to the 
Bankrupte> Court, they should permit this at- 
tempt to go forward until the matter can be 


properly deternined. 


Your Honor, my feeling about this, 


is that that alone would be sufficient basis 


. 


for the Chapter X Petition which we have of- 


fered. 


alone, , |.with te ellen myself aiso with the 


to 
© 


* 


Views of Which My. ‘Conl had about ¢! 


sibility for reviving the company in February; 
the views that Mr. lialler had about the pos- 
sibility of reviving the company and finally, 
associate myself with theviews of the finest 


RAYVID REPORTING SERVICE 
150 NASSAU ST., NEW YORK, N. Y. 10038, Corrtanor 7-3877 


REA 


7 | 
3 transportation man I have ever known, Mr. 
| 
4 Noge and say that based upon Mr. Norg's views 
5 and the views of chese other people in trans- | 
} 
6 portation, it is my view that a Chapter x | 
| 
7 proceeding at this point would have evory | 
8 prospect for accomplisning a successful re- | 
9 organization of this Bankrupt. 
10 THE JUDGE: Does anyone else need 
i] to be heard or want to be heard? 
12 MR. KAHN: Yes, the Debtor must be 
13 heard from, it is required under the Statute. 
ut Mr. Olick, the Attorney for the 


Debtor is present. 
MRe GLICK: Tf Your Honor picase, 
wherezs the Debtor was not served formally and 


in accordance with the Rules, but with the 


Petition now before you referred by Judge 
McMahon, we have waived that and we have 


ve 


filed an Answer. 


21 
We ‘have gotten a copy of the Petition. 
Ze 
I have reed it. I have prepared and filed an 
23 
Answer which was filed today. 
24 
With respect to the merits of the 
Oe 
CaS | 
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propos2l, { would th he Court as 
nart of the record consider the proceedings 


Naremkhar 
DOVOCMECT 


Debtor S08 mnity, adjudicated 


the BELA. i as Rankrupts. 


statements 
Wisehart alluded and I think the 
cord of those proceedings in this 
be before Your Honor as well. 
I would ike to say most 
reluctantly that we do not believe 
Standards required tor 2 Chapter - py 
have been met, par’ 
the record 
reflects in the prior proceedings in Chapter 
Court that the Bankrupt corporati 


very caretiui onsidered every possible 


for survival, including most particularly 


Chapter X. 
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director of R.E.A. and its former Gencral 

Counsel knows, every possible means for 

securing financing, consolidating operations, 
ling with the labor problems and the con- 

tracts with the 

explored. 

I think this Court knows 
anyone isin deubt, 1 wild say so, 
opinion, as well as in the opinion 
one of the facters that precipitated thi 
company into Bankruptcy was the unfortunate 

was called. 

R.E.A. never recovered from that 
in terms of its revenues. Yes, there were 
consolidations. There were censolidaticns 

of the New York part of 
B.R.A.C. union, headed by Mr 
time. 
It took an injunction that: was 
myself with the assistance and 
to stop the wild- 


cat strike. 
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tustee, vho helped wherever 


Ps) 


cooperation of many of the creditors 
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of the company during the Chapter Xi period, 
who received either nothing or no more than 
forty percent of whet was duc to tnem at the 
rate of a hundred percent from the Debtor in 
Possession. 

{ believe that all of these 

ta fo into 


> 


Chapter xX at. this tate 


The prospect that is held cut for 


presumed operations on 
prospect of new jobs for 
R. EA, who lost. their 


what happened to this 


cruel hoax, because 


National Jevel,, the 
the 8,000 employees 
employment because 
company, I submit 


the proposal is that 


» as,and if the revenues derived from the 


Rexco Division, which does net provide any 


substantial empleyn 


any at all, are 


sufficient and if the company in Chapter X 


or otherwise can cbtain financing, if it 


can buy vehicles and terminals and find 


tomers, a1. cf which it does not presently 


have, then perhaps the company can operate 


its authorities by itself on a4 National basis. 
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other union of- 


et these payrolls, 


mit that there is not now 
not under the Bankruptcy Act, as 
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she Ba 


in a bankruptcy and the 


the sole viable 
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- and thi: 


final 
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: 5 Trustee gud has particular | experience end 
6 is predicated upon Mr. Nogs becoming the 


7 Court appointed Trustee. 


8 ASUwelabliknow sit 2s) fox the 


1] bound, by the porsonality of any particular 


13 lf the Chapter X Petition’ ts’ viable 
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Angel cae { em z au VO Ce bisa he a ot 


He was nodding there. 
a t ‘ ssa) Ais BnpsicanqniN eur 
fe, ANGEL: No, D Was 2h complet 
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. a 


aereement with what Counsel had to say. I 
wish I was as eloquent. 


ADL ol, wanted 16 


fication, to wit; That this Court con~ 
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4 THE JUDGE: You ere going to be 
5 brief, Mr. Wisehart, I have heen very generous 

6 with you on time and I do want to try and - - 

7 MR. WISEHART: Yes. I simply want 

8 to clear up one misconception, Mr. Nogg 


9 Instruetion, 


Yad he been permitted to testify, 
t 


iy 


EemeReET HE eS Fe FF HF FE SFE FE SE & & & & 
oo 
ee 
Q 


1] he would heave stated that he would not be 


12 aveilable to serve as Trustee in this matter. 


would cooperate with the Trustee 
14 but that the Chapter X Petition that is being 
15 made is not being made on the predicate of 


17 We fully vecogniee that the Court 
18 could and should appoint an incependent 


4 mye 7 an Gace ee (3d ee! q ~~ = 
19 Trustee fer the purpose of renan2iitacing 
this Commany 
20 L ad / [iG tay « 
s Le _ Wiss 
9] i alse went to stete that Mr. 
4 


Olick aprears for the Debtor in Possession. 
HHO ¢ 


ht 
bo 
7 


be iE don't know what authority me cocs. so... 
1 nove to strike his remarks 


THE JUNGR: ‘fell, maybe we will 
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Honor, before Counsel is heard, I weuld like 
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unusual type shareholder, in that it is a 


sharcholder who by wegreement with the 


state Commerce Commission had absolutely no 


voice in the management cf the company by 
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Now, 
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transportation property ane 
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Mr. Deer. 
MR. KAHN: Your Honor, I will 
be; extremely brief. 
Under Chapter X, Rule X-112, the 


to file an Answer in the 


I wanted the Debtor to appear here 


becausé in the unlikely 


should be approved, 


Debtor had 


days to answer. 


That would have 


the Wmatter.and turt ; sstion 


of the automatic stay into confusion. 


Now. tha tuhiv. (Olek. has 


to creditors, 
My only other comment - - 


MR. WISGEHART® Your Honor, 1£ 


THE | JUDGE: Mr 
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creditors where you count votes on which 


proportion wants this end which proportion 


they are convened before 


Your. Honor 


the fantasy and nothing 
but fantasy as to how ff 
bankruptcy case. 
I would like to point out although 
covered it, that any, contention 
that the Creditors Committee 
this Debtor a Bankrupt 
EGte, 


creditors 


Clon hecaise Tl Fam out ck fonds, 


TUE 
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mentioned until it becan 
Reameco was not going to be 
der. 
Wisehart wanted 

the opportunity to collat 
effect, this Court's decision. 

Honor, in 
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the Court 


this hankruptcy pending 
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final hearing and deternination 

motion presently pending before Your Honor. 
THE JUNGE: All right, Mr. Wisehart, 

go ahead. 


Your Honer, I 


Mew OLLEK's 


{ think the Answer 
it was signed by Mr. A.E. 
employee ef the Trustees, 


to, represent the Debdte 


Il. know Gt no. Beard of Directors 


meetings of the Debtor 


would authorize this 

I note that Mr. Olick has appeared 
previously as Special Counsel for the Trustee 
in this 

I support my motion on the grounds 

ultry virus, 


allow the Ansver 


Your Honor, 


Kahn referred to the Bankruptcy Act and 
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As a matter 
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the. creditors fails toe 

value concern of that 
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It is that history of the Reameco 


plan beginning in February of this year which 
leads us te think that the Chapter X proceeding 
now should be instituted in accordance with 

t and Petition. 

THE JUDGE: Now, as I have already 
indicated, this matter was remanded to me by 
Judge McMahon, who is the District Court Judge 
in charge of the Chapter X proceeding as it 
is now on file. 

My responsibility is to hear aad 

o report promptly. 
I understand that Judge McMahon 
assignment upstate before 
the end of this week, se it would behoove 
to act promptly. 

1 do’ want to indic 
report will he. 

I will pive the parties an op- 
portunity to submit proposed findings, con- 

a proposed Order. 

MR. .PRIOUS . On notice? 


TRE. JUDGE: 
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3 was) in Chanter <1 from. February of 1975 


iph November of 1975. 


i 
ct 
at 
fe) 


5 That it was adjudicated by its 


6 inability, in substance, to meet a payroll 


9 aging prospects for some time during the 


10 preceedings, it was clear that in November, 

I} if they weren't able: to meet a payroll, it 

12 was unlikely that any plan of arrangement 

13 would come out and further, they were ordered 
14 to produce indemnity, which they 
15 produce, resulting in an adjudication. 

16 Duying thet period of time,. there 
17 was mo question that they encountered some 


18 nineteen Million dollars worth of administre- 


2 Since the adjudication, there has 


2] been liquidation resulting in the present 
22 amount of perhaps six million to seven 
93 million dollars, with prospects of more, 


1 


4 depending upon and including the hearing 


® 


25 that 1 had on the 1.0.0. yiehts. 
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ce 3 i 2an,elso mindful of the. fact 


4 that Counsel for Reameco did indicate during 
5 the course of those proceedings that he of- 
6 fered up at the hearing the original of a 


: Chapter X Petition by Enployee-Creditors 
8 and that it was an Involuntary Petition. 
9 I an not going to comment on the 
10 status of whether or not that handing up was 


i] a fiding. 1 dent think ie ks necessary at 
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17 for the 1.0.¢, tichts and the filing ef) the 


18 Chapter X Petition may well heve been moti- 
19 vated by the fact that it lest its contention i 
i 


for those rights. 


Judge McMahon that 
the Chapter X Petition was not filed in good 
" faith and that it is unreasonzble to expect 


im that a plan of reorganization can be effects 
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in a Chapter X proceeding. 


4 Mr. Kahn, I suggest that you draw 
5 proposed findings of fact, conclusions of 
a 6 law, serve them on Mr. Wisehart and Mr. 
7 Friou by tomorrow at 4:69 o'clock. 
Mr. Moore, I want 2 copy of this 
? i 
/ 
9 transcript in my hand by Wednesday morning. 
10 I will transmit the whole matter to Judge 
Af “Mah + fe } 7 & \ 4 { no ; n at that ~ Jr 
ll McMahon for his censideration at that time. 
12 Thank you very much. 


KAHN: Your Honor, may I now 
14 present the Orders so that the stey will no 
1s longer be in effect, until the findings of 
16 fact and conclusions of iaw (handing)? 


17 THE JUDGE: Yes, 1 will. vacate 


=~ meee se we we SS eS eS ws et ee 
— 
Ww 
3 


18 the stay until such time as it goes back to 
oe 19 Judge McMahon. 

90 MR. KAHN? Thank you, Judge. 

9 THE JUDGE: I have not acted with 

99 respect to the appointment of the Receiver 


for the reason that if the Chapter X nr: 
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3 the record. 

4 HR. ANGELS J€. Your Honer please, 

5 he said Judge McMahon did not make a direc- 

6 207. 

a I think I was the one who had to 

8 reply because I was the other one present. 

9 THE JUDGE: Mr. Moore, the last 

4 44 cia y ch ae Ne 6 oe meen - ‘, ie d 

10 COolLOoqUuYy, SUPLKE Lt Prom the record. 

1] lf you want to renew this befor 

12 Jisige MeMNzhon, do it. 
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As | view the situation, (as the forme: Chief Executive 
Officer of REA and the Vice President of Marketing for 

@ major, profitable truck Line prior to that) any person(s) 
who would undertake the reconstruction of a nationwide 
express service would -- at this point in time -- have at 
least five (5) strong, distinct advantages in their favor: 


They are -- 


(1) Market Need -- The ultimate acceptance by the shipping 
public and the governing regulatory agencies that there 
is a tremendous need for an organization specializing 
in the handling of shipments primarily below 500 Ibs. 
from and to the metropolitan and rural areas of the 
nation. 


The truckers cannot do it in an economic fashion and 
UPS does it in a restrictive, cream-skimming fashion. 


REA's Extensive Operating Authority -- While this 
might well encompass a legal definition and requlatory 


clarification, there is little doubt that SEA has 
operated on the surface, since the days of the pony 
express, stage coaches, canal barges, etc. from and to 
2ll corners of the United States -- and was the first 
company to carry packages in the air, even before the 
escablishment of the Interstate Commerce Commission and 
the Civil Aeronautics Board. 


In recent years, REA has operated intermodally, interstate, 
domestically, internationally and on an intrastate basis, 
serving even the remotest of points, handling shipments 
that ranged from i 1b. packages to 20,000 Ib. aggregates: 

to 40,000 Ib. single bill truckloads. in addition, since 
July of 1975 it has operated a Special Commodities 

Division (REXCO), whose tariff was approved by the 
Interstate Commerce Commission, over the cbjection of ail 
major motor carrier rate bureaus and specialized haulers. 


fod 


No Labor Contract and a Sympathetic Labor Leadership -- 
The Courts have dissaffirmed the labor contracts 
between REA and the Brotherhood of Railway, Airline & 
Steamship Clerks and the International Association of 
Machinists -- but more importantly, both labor 

unions now recognize the need for the creation of 

jobs and the importance of flexible work rules and 
conditions that will aliow the express company the 
necessary service ‘'edge" over competition that is 
essential to continued growth and the creation of more 
jobs. 


In my (demos there has never been a more propitious 

time to avoid the costly, burdensome practices that 

plague most of the industry ~~ nor is there a better time 

for the acceptance of productivity incentive, etc. In 

order to facilitate this, however, | strongly urge that the ran 
and file be allowed the opportunity to share in the 

ownership of any new company. 


Sympathetic, Cooperative, Governmental Climate 


The "unbelievable'’ transaction of appointing a Trustee 
for the liquidation of a traditional American institution 
was, unfortunately, in my judgment, the only way 

that the members of the Senate and Congress could truly 
come to appreciate the importance of the service 

provided by REA -- and the contribution that its 
employees make to the American economy. 


The current attitude in Washington is conciliatory, albeit 
businessitke. The climate is one In which a properly 

organized plan -- which could involve government guarantced 
loans, is entirely feasible if acted on within the 

near future in close coordination with the labor organizations, 
particularly the Brotherhood of Railway, Airline & 

Steamship Clerks. Legislation enabling this action is 
currently pending. 


In my judgment, the Department of Transportation, the 
Interstate Commerce Commission and the Civil Aeronautics 
Board would respond favorably to any such undertaking. 
Further, the railroad lobby would assist, If the Express 
Company would work in conjunction with Conrail and/or 
Amtrak. | believe that such an undertaking, combined 
with major shipper support, would overcome the anti-REA 
trucking |Interests. 


Abllity to Control Financial Exposure -- It is apparent 
that the 1.C.C. would expect that any new undertaking 

would encompass a truly express operation, i.e. nationwide, 
wide range of commodities, etc. 
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This, however, could be accomplished in reasonable, 
well-organized stages -- step-by-step using the current 
PREXCO (Special Commodities) operation to provide some 
cash flow in the interim. Proper selection of markets 
and support facilities, equipment, etc. on a leased basis 
would allow sensible re-entry into the market as 
conditions warrant. 


At the same time, arrangements could be worked out 

either with Conrail -- or a small non-competing group 

of railroeds, who cover the country -- for REA to be the 
single uncerlying pick-up and delivery carrier of piggyback 
traffic. Receiving stations -- where freight would be 
consolida:ed -- for surface and air could be established 

in those inarkets with greatest potential -- on an 

"as supported' basis. 


This could all be part of a master plan, which would 
delineate proposed operations, time frames, etc. 


Significant Facts Regarding the Operation of 


; REA Express, ine. 


Viability -- Since REA has filed bankruptcy it has become 


the vogue to join the ranks of self-appointed "fall 

safe'' experts and assume that it cannot be a profitable 
operation. This is especially true when voiced by 
truckers who do not have the desire, nor in many 

cases, the innovative ability to change their own 
operations in order to profit from small shipments (500 Ibs. 
and below). The fact of the matter is that REA did 

make a pure, unadulterated operating profit of $27 miilion 
in the calendar year 1974. This was four years after 

it experienced a loss in excess of $43 million -- and 
absorbed a 39% labor wage increase in the interim. 


This data, coupled with the information that the massive 
United Parcel Service, whose shipments averaged approximately 
12 lbs. (compared to 110 for REA) and whose average 

revenue per shipment is approximately 50% Of (REA'S == 
consistently garners a very handsome profit, should 

startle even the most mediocre student of transportation 
economics, into the realization that an express operation, 
properly planned and financed can indeed be very viable. 


REA's problem, contrary again to the easily coined phrase 
of “uncontrolled labor and poor management'' was one of 
Inadequate financing -- under-capitalization! Presuming 
such funds to be available, the answer to viability -~ to 
continuous profitability, is one of simplicity and 
specialization. 
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The United Parcel Service operation is the classic in 

this field. Their entire operation reflects an engineering 
of equipment, facilities, billing procedures, etc. to the 
freight that they select to handle, via tariff design 

and it allows them to provide top-flight service at rates 
that reflect their efficiency. 


Their traffic is limited in size and weight (50 Ibs. per 
piece) to accommodate to its conveyor operation and to 

be handled by the driver without expensive equipment -- or 

a helper. The freight moves only prepaid so they have 
little or mo difficulty of cash collection upon delivery and 
they work on the shipper's money. They unload a 45-foot 


‘trailer in less than 45 minutes and move the freight across 


the dock via mechanized conveyors to delivery units. The 
motor carrier on the other hand takes eight *o twelve 
hours to unload a similar size trailer and "floors" and 
rehandles the traffic -- and does additional paperwork 
duties to control the traffic. UPS does not. 


UPS' shipments are listed on a simple manifest by the 
shipper and the shipper applies Pitney-Bowes postage 

meter type stamps to the cartons. There is no complicated 
motor-car-ier type commodity related rating system -~- so 
it can be data processed -- eliminating the trained rate 
clerk and the eight to ten part waybill cut by a motor 
carrier. 


The over-the-road trailers are designed for maximum cube 
utilization (drop-frame) and they never have to worry 
about fines for overloads because of their particular 
traffic density. Such units can be hauled by lower~ 
geared tractors with less horsepower ~~ and obviously less 
maintenance costs and tire wear. 


Their city pick-up and delivery trucks follow a similar 
engineering pattern -- depending upon the area to be served -- 
but are usually step-vans, rather than the truckers! 

28 to 30-footers, which force the driver to get out of his 
cab, climb up into and out of -- at each delivery. 


Their drivers average over 50 stops and the motor carriers 
about 16. We averaged approximately 25 in 1974. UPS! 
drivers generally do not have to wait in long lines in alleys 
leading to receiving platforms. They deliver through the 
front door, the office facility or through special 

receiving areas. 1 would also presume their injuries to 

be less because of the easier-to-handle, lighter-weighted 
traffic that their dock people and drivers work with. 
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While there are other related efficiencies, this 

should serve to describe the areas of opportunity available 
to individuals interested in designing a profitable small 
shipment operation. REA need not limit its tariffs as 
rigidly as UPS -- but its base operation should follow the 
same concepts as they uSe. 


On the other side of the coin, the motor carriers have 
chosen to reduce their losses on shipments below 500 Ibs. 
through rate increases and the elimination of service to 
specific areas and/or accounts. 


The motor carriers are "saddled" with terminal facilities 
and equipment (fork lifts, etc.) necessary to handle the 
very profitable, but limited and cumbersome shipments, 
weighing 1,000 lbs. or more. The heterogeneous mix of 
traffic that they solicit does not lend itself to simple 
mechanization, unless the operations are separated. 

Almost all attempts to mechanize the handling have 

failed -- because none of them have yet chosen to truly 
separate and specialize on the smaller shipments. The 
industry posture has been to generally increase the 

rates to overcome their inefficiency or lack of desire 

to commit capital expenditures in such an effort. In 
addition, until recently, the 1.C.C. was not receptive 

to, or understanding of, the economics of small shipments. 
Today, they are sympathetic to the motor carriers' 

pricing approach and have therefore eliminated the incentive 
for motor carriers to improve handling of small shipments. 


The contradiction here, however, is that over 70% of 

the total shipments and billions of dollars moved nationally 
in surface transportation weigh less than 500 Ibs., so 

that in terms of terminal operations, equipment and 
administrative techniques, they have the "tail wagging the 
dog." 


A review of the consistently profitable trucklines will 

show that they have tariffs, marketing and sales programs 
that encourage higher-weighted, longer haul traffic -- 
discouraging small single-shipment pick-ups. The exceptions 
are those few companies with extremely rigid city driver 
controls and/or pick-up and delivery service areas of 
moderate congestion. 


At REA, we saw the opportunity to combine the 
efficiencies of a UPS and the knowledgeable truckers and 
have the "shipping world as our oyster" -- | believe 
that opportunity still exists -- and, in fact, the 
ability to accomplish it, properly financed, greater 
than fit has ever been. 


07 


(B) Terminal Areas Authority -- The Express Company is not 
subject to Ex Parte No. MC-37 which defines and limits 
common carrier pick-up and delivery areas. 


In past hearings, the Interstate Commerce Commission 
has ruled that REA may define its Express Terminal areas 
through tariff publications filed with the Commission 


(Ex Parte No. 242, Express Company Terminal Areas 
$32, vee ot, 116 (1967)). 


This case was contested by the American Trucking 
Association -- all the way to the Supreme Court -- 
and it was upheld. 


The Express Company therefore has the unique marketing 
and operating advantage of accommodating its terminal 
areas to its freight flow and ever-changing market 
circumstances (i.e. suburban shopping centers, new. 
industrial parks, etc.) 


(C) Piggyback Potential -- With ever-increasing fuel costs 


and spiraling wages of over-the-road drivers, 

an Express Company can and should capitalize on the 
predictable diversion of truckload traffic (20,000 Ibs. 
and above) to the more efficient, less costly long-haul 
piggyback trains. 


It (an Express Company) under Part ! of the Interstate 
Commerce Act can negotiate its line haul rates -- 
individually with the respective railroads. 


It would not only compete with its own REXCO operation 
but provide a natural conduit for the transfers -- 
pick-up and delivery of piggyback trailerloads solicited 
by the railroads. tnicthis.icapacity, tt: could ‘contro 
costs, improve coordination and dictats# schedules of 
loading and unloading -- all steps that would improve 
customer satisfaction. 


REXCO Operation 


This is a special commodities express operation handling 
only truckload traffic, hauled by drivers who are 
represented by the Brotherhood of Raiiway and Steamship Clerks 


The loads are moved under REA Tariff 85, which is a mileage 

tariff limited to specific commodities. The solicitation 

is done through agents. The operation is coordinated by the 

manager of the division and none of the traffic is -- or 

should ever be -- handled at an REA terminal. 

The drivers are required to maintein logs and conform to 
all applicable state and DOT laws and regulations. They 
are compensated on a percentage of revenue basis which de- 
pends upon whether they merely provide the tractor, or 

. “both tractor and trailer. 


Customer response to this operation has been overwhelming. 


The fair and equitable rates, combined with outstanding 
service should insure continuous’ growth. 


General Operating Authority -- REA's motor common 
carrier authority to transport ''general commodities 
moving in express service’ is closely analogous 
to motor common carrier authority. REA has. never been 
restricted in handling any shipment due to 
commodity, size, weight, or other transportation 
characteristic. On many occasions, in response to 
protests or complaints by carriers or carrier groups, 
Commission has refused to place a weight limit or 
size limit on REA's authority. The issue was settled 
f.0.€. Decket No. 33977. Frelonts Allouskinds bs. b. 


Container Charges -USA, 323 !.C.C. L68 (i974). 


The Commission further held in the Arrowhead Freight 
Lines Case of 1955 that an Express Company -~- 


must hold ott and have the ability to transport 
any commodity which may be safely transported in 
van type equipment. 


must provide the care and security which the 
invelved commodities require. 


must provide equally expeditious transportation 
and careful handling of all shipments. 


should conduct actual operations on a regular 
route basis; and 


that the tariff must be simplified. 


It should be noted that while the commodity must be one 
that. could move in van equipment, it does prohibit 

the movement of such traffic in flat bed equipment if the 
carrier's convenience would best be served by doing so. 

In any event, the Express Company as a matter of practice 
moved truckloads for years -- and as recently as 1972 

has moved over 90% of its surface traffic over-the-road. 


(F) Hub Authority -- The Hub authority was the handicraft 
of the past management. The railroad owners only applied 
for motor carrier routes for traffic that coule not 
move on rail. 


The restrictive and costly and less-service sensitive hub 
authority was proposed in order to support the rail route 
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structure of the then owners and was reviewed and 
approved (temporary authority) by the Interstate 
Commerce Commission. The ICC certainly should have 
recognized that basic piggyback oriented routes could 
in no way allow the agency to provide true "express'’ service 
which was comparable to either current-day competition 
or that which was available through the use of express 
cars of the expansive passenger train system of yester- 
year. 


The railroads themselves (hopefully guided by the ICC) 
should have "risen above'’ their inherent, natural bias 
against trucks and applied for easily, justified 
nationwide, grandfather rights for over-the-road 
operating authority. 


Instead, as recently as 1959, their approach to the 
situation left them without authority in three states ~~ 
did not include any authority connecting towns of 20,000 
population or more in twelve states and included very little 
motor carrier authority west of the Mississippi River. 
Even their final attempt at the so-called hub approach, 
did not permit motor carrier service between many major 
cities west of the Mississippi -- (in order to have 
"captive'’ piggyback traffic). This ‘band-aid upon 
band-aid'' approach was reviewed and approved by the: PCC, == 
who it seems should. have recognized it was:sanctioning the 
suicide of express service -- and therefore the 

company. 


New management, who was truly intermodal oriented, 
proposed a total revision to this system and was denied 
that opportunity because irregular route author’ y did 
not theoretically respond to an out-moded and archaic 
administrative definition of "express." 


This is a course that should be aggressively re-pursueca. 
Interestingly enough, the most efficiently operated 
small shipment carrier (UPS) operates with irregular 
authority and the energy crisis of last year caused many 
regulators to suggest that this is the most economic 
method of road transport. 


Security Clearance ~~ REA was the only nationwide handler of 
secret and classified documents under a special Department 
of Defense Clearance. : 


REA provided armed-guard and protective signature 
services for high-value shipments. 
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Air Express Service -- Air Freight Forwarding ~- 
International -- REA moved the first air-cargo shipment 
in 1927 and provided the pick-up and delivery of al] 
Alr Express shipments -- by partnership agreement with 


all major airlines, approved by the CAB (since the mid-— 
thirties)). This agreement insured REA of priority 
boarding of all shipments -- immediately after baggage 

and U.S. Mail. This service was unique in its (a) handling 
characteristics; (b) the broad range of commodities 
transported; and (c) its extensive geographical 

coverage; and (d) its priority loading advantage. Most 
significantly, the traffic moved in passenger planes -- 

not In cargo aircraft. 


This service can be extremely profitable to both the 
airlines and REA -- and extremely economical to the 
shipping public -- particularly if the airlines and 
the CAB can be convinced that the traffic truly moves 
in its baggage compartments at incremental costs. 


dust prlor to REA'Ss filing of Chapter <1, 22 of the 
airlines and REA signed an agreement, that in my 
judgment, would have been beneficial to all parties, 
particularly the shipping public. While the CAB did 
not approve the agreement, the airlines have not 

as yet created the CAB requested replacement service 
so | believe the opportunity to reconstruct such a 


service -- but only with strong airline and shipper support -- 


still exists. The climate and organization of the CAB 
has also changes -- which should prove helrful. 


Failing that, REA has been granted the opportunity to 
become an air freight forwarder and properly planned, 
manned and phased (with appropriate financial support) can 
become a profitable freight forwarder. 


Air International -- REA attempted to enter the 
International cargo market with extremely limited funds -- 
and because we could ill afford the cash drain, closed 
down the operation. There is profit potential In this 
area but it is highly dependent upon the nation's economy 
and should be approached cautious.y. You must recognize, 
however, that the growth potential is relatively limited. 


REA did operate as an IATA Agent and it would be 
reasonable to assume that this profitakle service could be 
re-instituted. 


Customs Brokerage -- REA had the most extensive customs 
brokerage operation in the United States. !t performed 

the administrative and documentation functions related 

to importing and exporting of traffic. This very profitabie 
service could be re-instituted and manned in a short period 
of time. 
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(K) Fast Service Shi ing Terminals/Consolidation -- 
This operation performed the receiving and consolidation 
of traffic tendered to it. it allowed the shipper 
"savings" for delivering the freight rather than having ~ 
it picked up and allowed the customer to take advantage 
of the savings discount of the aggregate rates offered 
by REA. 


Again, we were unable to capitalize on its potential 
because of limited funds. This service should be 
merchandised -- particularly in areas such as the 

garment district -- to combat UPS. Freight consolidated 
in this operation should not be moved exclusively via 
REA. It should be moved the most expeditious, economical 
way consistent with the customers' needs (Intermodal 
Express). 


Fast Service could act as a receiver and/or consolidator 
for surface or air freight forwarders, truckers, shippers! 
asseciations, etc. 


A tariff should also be designed that allows the consignee 
to save by picking up his freight at the destination 
terminal. 


CONCLUSION 
REA ¢an truly be the super-market of transportation. - Its 
range of service Is unlimited --~ from warehousing to packaging 


to pricing, assembly, distribution, courter service, ete. =" 
Nyou name it," . .. and this can be done through 
franchising or through normal organizational channels. The 
basic elements are here to be exploited. 


From Re Maite, Subject JTnaugiira, on of Dale 


Express Operation 


amorandum 


Referring to cur several discussions in connection with the 
feasibility of you, as Trustee, starting up an express opera- 
tion, 


As I understand the situation, the inauguration of a new "ex- 
piess operation" would serve a two-fold purpose: (1) To vro- 
tect the operation of the Rexco Division and (2) To eventu- 
ally create a profitable operation in the so-called small 
shipment field in-which there is a transportation void as a 
result of REA going out of business. 


There is no question that there is a real need for this tjve 
of service nor is there any question in my mind that an ex- 
press operation can be reinaugurated with a minimum capital 


investment. 


Marketing and Sales 


From a marketing standpoint I think it would be important, es 
“ou suggested, that a preliminary contact be made with some 
of REA's former National Account customers who were always 
sympathetic to our cause. This includes such companies as 

J. C. Penney, Cluett Peabody, Spiegel's, Aldens, Sears Roe- 
buck, Montgomery Ward, and American Home Products. ‘The pur- 
pose of the contact, of course, is to determine how much sup- 
port we could receive from such customers and, secondly, to 
determine where the greatest need exists for this type of 
service in the start-up phase. 


Consideration should be given to arting business in the 50 

to 500 pound range which is wnat REA's former Tariff 100 

was geared for, think this tariff could and should be 
used with some possible minor alterations. ‘There are por- 
tions of REA's Tariff 33 which also should be considered 

in the marketing program. ‘These tariffs will attract pri- 
marily the 50 to 500 pound shipments. It would be well at 
this point to also consider the feasibility of getting into 
the so-called package delivery business which is now monopo- 
lized by UPS and the Post Office. Properly handled this can 
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be a profitable ficld, particularly if paperwork is kept 


to a minimum, with cach package considered « separate 
shipment anil a very simplificd stamp-type system, all 
on a prepaid basis. 


The marketing concept should consider the possibility 
of a tariff structure which would segregate pickup and 
delivery charges. ‘This would permit a more economical 
rate for "over the counter” business, a separate rate 
for pickup and delivery provided in industrial areas 
as opposed to a higher pickup and delivery rate for 
traffic picked up and delivered in outlying areas. 


Finally, in order to be classed as a true "express com- 
any" consideration should be given to establishing com- 
vi & 3 
pensatory rates for "exotic" type traffic such as live 
animals, high value traffic, dangerous articles, etc. 


It would of course be extremely important to inaugurate 
an intensive sales campaign, not only through an adver- 
tising program, but by personal contact. Therefore, it 
would be important to have at least one salaried employe 
at each city location to do the sales work and also moni- 
tor the service being performed by whoever is selected 
as the pickup and delivery drayman. 


Operations 


This service could be started in as few as two city lo- 

cations which, of course, would require the least amount 
of capital investment. In the event additional capital 

could be obtained then the operation could be started 

on a larger scale. 


Upon selection of the points involved it would then be 
necessary to secure people to perform pickup and deli- 
very service on a commission basis. This can be done 
by contacting existing draymen and working out an ar- 
rangement on a contract basis. It would also be pos- 
sible to contact individuals, possibly former REA dri- 
vers who might be interested in an "owner-operator" 
type pickup and delivery arrangement on a comnission 
basis. Naturally the number of people required at 

each location would depend entirely upon the emount 

of business available and the area to be covered. Cit- 
ies such as Atlanta and Chicago would certainly require 
more than one person to begin with if any semblance of 
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service is to be provided. |] thiny, it would be possible 
to secure people to perform this service at not to ez- 
cend 207) of the revenuc at origin and also ey, ab desti- 
nation. ; 


In order to have wu place of business available it would 


Y 
be necessery to secure what was i 


known as 2 "Branch Agent” 
in the old Ee operation. We tried to secure moving and 
storage peels who acted as our agent also on a commis- 
sion basis w é nts to be picked up by the con- 
signee coulda be temporarily stored, where outbound traf- 

‘$e brought in by e customer eeukce be handled and where 
vhone calls for service end information could be handled 
and pickup calls dispatched. This also could be arranged 
on 2 commission basis and when the operation finally be- 
came lerge enough consideration could be given to en ex- 
clusive terminal. 


Intercity line havl could be per 


sion when practical but consideration sn 
to the use of Amtrak, bus service and pis 
does have a useful service with the possi 
ating attractive rates. ihe bus companie 
tion to provide a service to and from s 


where necessary. 
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operating authority. 
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It would also be possible to start up an air freieht Lor= 
warder operation at the same time that a surface express 
operation is inaugurated point by point. In my opinion 

if the start-up only contemplated service betivicen two cit- 
ses it would also be possible to simultancously start up 
the air freight forwarder operation between the same cit- 
aes, 
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WISEHART, FRIGU & KOCH 1/5 
PRIVILEGED & CONFIDENTIAL May 6, 1976 


C. Orvis Sowerwine, Esq., Trustee 


On April 13, 1976, you asked me) to advise you 
concerning a possible conflict of interest you have in ; 
acting as Trustee of REA Express, Inc., a bankrupt. The 
question arises out of the fact that Shearson Hayden Stone, 


Inc., of which you are an officer, has acted in the past 


as a consultant to various railroads throughout the United 
States, and continues both to act and to seek to act in 
that capacity. The fact that Shearson Hayden Stone, Inc. 
is consultant to Missouri Pacific in daaaeentan with the 
proposed merger with Southern Failway indicates the in- 
portance of the work being performed. We have not been 
told the amount of the consulting fees from that source, 
nor do we know whether your firm acts, or seeks to act, 
in similar capacities for other transportation companies 


with interests which are or may be adverse to REA's sur- 


vival or revival. If you desire that we examine the facts 
more closely, we shall be glad to do so. 

We think it must be assumed that a substantial 
possibility exists that, if the issue were raised, it would 


be decided that a corflict does exist. 


jh 


Our opinion is based in part upon your own state- 
ments, made before third parties, that you yourself believe 
there is a conflict, notwithstanding oral advice to the con- 
trary given by other lawyers. We believe that such oral advice 
would be accorded little weight because (a) such advice appar- 
ently was not the result of a considered opinion based upon 
lengthy reflection nor upon research into the facts and the 
law, (b) the lawyers giving such advice themselves are subject 
to a charge of a similar conflict of interest, and the advice 
therefore is in danger of being regarded as self-serving, (c) 
your own credentials as a leading corporate lawyer would cause 
great weight to be given to your view that a conflict does 
exist, (da) the belief that a conflict does or may exist itself 
exposes fiduciary conduct to be questioned on the ground that 
it was with knowledge rather than inadvertent, and (e) the 
charge of conflict of interest is most likely to be made in 
the context of a hindsight challenge with respect to some 
action which dissatisfied parties might be eble to extablish 


was prejudicial to their interests.* 


*For the record, we wish to note that this firm is a cre~- 
Gitor; that Arthur M. Wisehart was a former officer, director 
and stockholder of REA. The firm represents interests which 
may have occasion to complain about action taken by you as 
Trustee, circumstances which were known to you at the time the 
opinion was requested. For these reasons, you may wish to seek 
ether advice on this subject but, our opinion having been re- 
guested, and with your disclosure regarding your belief that 4 
conflict exists having been subsequently made openly in the 
presence of this client, we feel obligated to advise you promptly 
concerning our views in any event. 


meee Ee Hee ee Eee Se HE Se SS Ee He He SE HE &F FF FF. 


ve | LiF 


1. Disclosure - When an apparent or actual conflict 
of interest on the part of a fiduciary exists, disclosure is 
a minimum requirement. In bankruptcy proceedings this is borne 
out by General Order 44 concerning appointment of attorneys - 
A fortiori trustees have an equally high oe higher standard of 
disclosure to meet. Disclosure in such a case would be required 
to ail sténetce by the conflict... Thus disclosure merely to 
Judge Galgay, for example, would be ineffectual; a written notice 
to all concerned would be essential. The problem is, however, 
that such Gisclosure in itself, while it might alleviate the 
problem in the context of your appointment amd continuation as 
a trustee, would not in itself estop others from using conflict 
of interest as the basis of challenging specific actions as a 
trustee. Disclosure we believe can create an estoppel only 
when coupled with full details concerning the specific action 
taken which might be affected by the conflict. Supplying such 
details as to any and all such actions on a continuing basis 
would seem to us to be a practical impossibility. 

Ds Resignation from Shearson Hayden Stone, Inc. 

This would not solve the problem with respect to 
your appointment as Trustee and actions taken to the date of 
resignation. Future actions would still be subject to attack 
particularly because of the impossibility of purging the effect 
of the prior association despite the good faith involved in the 
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Resignation as Trustee 
“his would not remove all risk for past actions 
but should substantially reduce the risk in many of) ee 


actions which are likely to be most controversial and which 


lie in the future. 


Tt ie quite clear on the authorities that full 
disclosure to all creditors and others who might be affected 
by your decisions is an immediate requirement. Prudent steps 
leading to your resignation as Trustee would also be advisable, 
in our opinion. 

There is a question as to whether even full dis- 
closure could be effective as to conflicts of interest 
involving litigation. See Cinema 5, Ttd. Vv. Cinervama, iInc., 
et al., (.A.@) Jan. 27, 1976. im this context, we note 
that a bankruptcy proceeding itself constitutes litigation 
and that, for such purposes, a trustee functions as an 
officer of the court. With the present trend toward strict 
standard evinced by Cinerama, we think it should be assumed 
that a trustee will be held to the same standard as a federal 
judge. It is pertinent that the Canons of Judicial Ethics 


Section LZ state: 


- Be ‘ : 
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"Trustees ... and other persons appointed 

by a “udge to aid in the administration of jus- - 
tice should have the strictest probity and im- 
partiality and should be selected with a view 

solely to their character and fitness."* 


In this standard, if so, there would be little ques- 
tion but that the situation involving sianewen Hayden Stone, Inc. 
would be regarded as a disqualifying conflict. 

We believe thit resignation as Trustee is the ad- 
visable course having in mind also the circumstances, previously 
brought to your attention, Seabees the original selection of 
the Creditcrs' Committee and yourself as Trustee by creditors 
who were competitors of REA and against whom REA has claims 
which substantially exceed their total claims against REA. [In 
the Chapter XI and bankruptcy proceeding, it has become appar- 
ent that employees and former employees may be the largest 
class of creditors both numerically and in terms of the total 


value of their claims. On the other hand, these creditors may 


*See Also Mosser vs. Darrow; 341 U.S. 267,272..01951) 


"A reorganization trustee is the representative of the 
court and is not contended and would not be arguable that if 
he had engaged for his own advantage in the same transactions 
that he authorized on the part of his subordinates he should 
not be surcharged. Equity tolerates in bankruptcy trustees 
no interest adverse to the trust. This is not because such 
interests are always corrupt but because they are always cor- 
rupting. By its exclusion of the trustee from any personal 
interest, it seeks to avoid such delicate inauirizs as we 
have here into the conduct of its own appointees by exacting 
from them forbearance of all opportunities to advance self- 
interest that might bring the disinterestedness of their ad- 
ministration into question.” (Opinion of Hr. dustice Jackson) « 


fi 
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well feel that their interests have been given but little 
weight in the Chapter XI proceeding, in the determination 
to request adjudication, in the refusal of sdaiticwat time 
for the development of a proposal by them to avert adjudi- 
cation, and in the administration of the bankrupt estate. 
Therefore we suggest that, as part of a prudent plan in- 
volving your resignation as Trustee, the Bankruptcy Court 
should schedule a new election of creditors’ representatives, 
giving due notice to ail sone ghl: so that a new trustee 
can be validly chosen as a representative of the majority 
in interests of the creditors. 

From a personal point of view, we would very much 
regret such action, having in mind our friendship over the 
years, our prior association together in the same firm, and 
the working relationship which has been established more 
recently in connection with the REA bankruptcy, but we know 
that you want and expect, and are entitled to receive, our 


best thinking of the subject. 
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ciation by Dean Russell Nales. The lecture 
Ltself covers the developmcont of “the fiduciary principle” 
over a broad spectrum, and is helrful in presenting the best 


fon of rmterials 2 have £ound. 
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compile 
Further, because of the experience he has had in 

conflict of interest matters, and his well-known objectivity, 

Professor Oppenheim, who is of counsel to this firm in connec- 


gum previously given you, and is in accord with its conclusions. 


TE you desire to Giscuss the matter -<$2th Professor Oppenneim, 
a 
he is available for that purpcse. 
My view is that as bankruptcy trustee, you have an 


a fortiori Sltuetion to that 2nvolving srivace trustees in the 


Aecture by Dean Niles. You have to meat standards of freodom 


from contlict as high as those Which have to be mot by the 
Bankruptcy Judge because you cre ean integral part of the litiga- 


ion process. Otherwise the s 
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Arthur Me Wisehar 
Wisehart, Friou & Koch 


PRIUS cert wes vehaey ne read with great 
Care the privileged and confident: memorandum of 
May 6° 29576; tO1C Orvis Sowerwin Trustec, signad 
by Robert EB. Fricu, & partner of yaw sper ak 
concur fuliv in the views in that memorandun. 


Si Chesterfield Oppenheim 


VUNITND STATES DISTRICT COURT 
SOUTHEM) DISTRICT OF NEW YORK 


on oe ew leew 


In Re 


NEA EXPRESS, INC., £/k/a 


Railway Express Agency, Inc., 


Bankrupt. 


Preliminar 
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MEMORANDUM IN 
RESPONSE TO 
MOTION 


Statement 


This memorandum is submitted in response 


to the motion returnable June 
the proposed retention of. the 


‘as special counsel. 


16, 1976, concerning 


firm o£ Windels & Marx 


As stated in’ the Notice of Motion 


dated May 26, 1976, the purpose of the proposed re- 


tention is "to represent the Trustee and the bank- 


' 


jon letter to the Trustee and 


to a charge of conflict of in 


rupt's estate in connection with rendering an opin- 


the court (with respect 


terest made by Wisehart, 


Friou & Koch, Esqs. special counsel to the Trustee 


' 


The motion and supp 
made by the firms of Whitman 
Angel, bankruptcy counsel to 

it is our understan 
was served upon this giem at 


Court. We therefore submit t 


belicf that the Court desires that our views be presented 


orting application were 
& Ransom and Marcus & 
the Trustee. 

ding that said motion 
the direction of the 


his memorandum in the 


on the issues raised by the instant motion, 
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DISCUSSION 


x, Faetvual Clarification 

The application e support of the motion 
fails to state that the memoranda by this firm on 
the subject of conflict of interest were in response 
to the Trustee's request that, as special counsel, 
we provide such an catia Further, we have been 
informed by the Trustee that the decision to ask 
this firm for Lts opinion had been concurred in, and 
indeed suggested, by his eae counsel. 

The application also fails to disclose that 
the Wrcekee, contrary to the conclusions reached by 
his bankruptcy counsel, had himself concluded that a 
conflict exists, and had disclosed that conclusion to 
thixa parties. 


Thus, the so-called "serious charges" 


‘referred to in paragraph 7 of the application are not 


Simply “charges” but the conclusions reached by this 
firm in response to the Trustec’s request for an 
opinion, and are consistent with his own conclusion 
that a conflict of interest involving him Goes exist. 
Paragraph 6 of the application refers to 
this firm's memoranda of May 6, 1976, ae Mayol, 1976. 
Because of the importance of the matter, acknowledged 
in paragraph 7 of the application, specific references 
to said. memoranda in the application, and the mislead- 


ing nature of the assertions in the application, 


* we believe, that Said memoranda should be made a part 


of the record herein. Copies are annexed hereto as 
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Exhibits A and B.* 

The Lixrm referred its conclusions to 
Professor S. ChesterLield Oppenheim, Esq., with whom 
4t has an Of Counsel relationship in eonncetion with 
REA's pending major litigation. Professor Oppenheim, 
who is a leading expert in the field of antitrust and 
trade regulation law, has made a special study of 
conflict of interest questions. Professor Oppen.eim 
concurred fully in the memorandun of this firm dated 
May 6, 1976, as is shown by the letter annexed hereto 
as ExRibit Cc. 

Based upon the foregoing, it appears that 
the opinion which the motion seeks to have produced 


has already been provided. 


xz, Procedural Considerations 

The instant motion seeks retention of Windels 
& Marx to act as special counsel representing both the 
Trustee and the bankrupt's estate. This would give 
rise toa duality of tes ped atida buen which would be 


ina@visable. The Trustee's personal interests as 


*wWe were informed on June 11, 1976 that the 


memoranaa have been transmitted to the Bankruptcy Court 
with a covering letter (a copy of which was not supplied. 
to us). In these circumstances, we have concluded that 
they are properly to be regarded as public cCocuments. 
Originally, we thought that the Trustee might want to 
obtain further advice of his own'on the subject, as noted 


on p. 2 of our memorandum of May 6, 1976, before determining 
upon his future course of action. We did not contemp):te 
at the time that our opinions would be made an issue ti. a 


motion filed with the Court. Previously, when we sougnt 
to raise the conflict issue involving bankruptcy counsel, 
they took the position that we lacked the standing to do 
so. Now that bankruptcy counsel have themselves made this 
a matter of judicial cognizance by the instant motion with 
its misleading attack on our opinions, we belicve that a 
judicial determination is necded to put the matter to rest 
in the best interest of the bankrupt estate. : 
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Yrustee and the interests of the bankrupt estate are 
not the same on the conflict of interest issue, and 
they should not be joincd in single representation by 
one firm. c 
Further, those involved in an asserted 
conflict of interest should not put themselves in the 
position, no matter how inadvertently, of telling this 
Court who should be chesen to advise it (the motion 
states that the “opinion letter" would be rendered 
"to the Trustce and the court" (emphasis added)), as to 
a determination which the Court alone can make. 

The firm of Windels & Marx is well-known, and 
of yood standing. However, the choice of additional 
special counsel by those about whom the deneiiee issue 
has been raised in a prior eointen not to their liking 
could create an adverse impression of opinion shopping. 
Fundamentally, aeeeee bases to consider whether 
another opinion from another firm will put the issue to 
rest, and the answer clearly is no; only a judicial 


@ecision can have that effect. 


XII. The Need for a Judicial Determination 


The need for a determination by this Court is 


underscored in our view by a serious question of whether 


the administration of the bankrupt estate reflects the 
Eacareeta of a majority of the creditors. The conflict 
of interest issues raised with respect to the Trustee, 
bankruptcy counsel, and the Creditors' Committee involve 
yailroads and other carriers which competed against REA 
and against whom REA has substantial claims. On the 
other hand, the claims which those carriers may have 


against REA as ercditors in large part are (a) disputed, 


(b) involved in litigation, and (c) less in amount than 


REA's claims against them. For example, millions of 


dollars are claimed in damages by REA against railroads 


which are involved as dcfendants in REA's major litiga- 


tion. Nowever, certain railroads (Burlington Northern 


and Chicago, Rock Island), in the guise as creditors 


with the active involvement of railroad counsel, who 


later becane first counsel to the Creditors' Committee 


and later, bankruptcy counsel, took the lead in organizing 


the Creditors" Committee out of which the administration 


of the bankrupt estate later evolved. Of the eleven- 


member Committee, six were airlines (one airline member 


subsequently resigned), and one was’ another leading 


railroad (Penn Central). ‘ 3 


Iy. A Judicial Determination of the 
Conflict Issue is Now Warrantea 


The present administration of the bankrupt 


estate is an outgrowth of the Creditors' Comnittee and 


“those alliea with it during the Chapter XI proceeding 


from February 18, 1975 to November 67, 197-5). | Nol avesue 


regarding the composition of the Creditors' Committee, 


or the possibility of conflicting affiliations by its 


counsel, or the standby trustee, was raised with this 


Court during that veriod, so far as we are aware.* 


This may have been due to a combination of factors. 


Less was known about the conflicts, and no doubt there 


was an intense desire on the part of the debtor-in- 


. 


possession to succeed in the reorganization: hence an 


impulse to placate the Creditors! Committee, its counsel 


and sponsoring creditors would not be unnatural, 


te 


*Nlso, from what we have heen told, we are convinced 
that the Trustee was unaware of the problem at the time 
of his designation, 


*. 
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b ther the other ereditors .or the Court 
could have been aware of the magnitude of the problem 
at the time. And if the Strategy of those organizing 
the Creditors' Comnittece was to stifle objection by 
the dchLtor-in-possession, they could not have done 
better than to load the Committee with div idaes upon 


whom the d@cbtor-in-possession was dependent in the 


Air Express relationship if a successful reorganization 


were to be achieved. 

In any event, when the Chapter XI proceeding 
failed, those who had represented the Creditors' 
Comaittee came to be the guiding influence in the 
administration of the bankrupt estate, making the con- 


flict problem much more crucial. Later, when the 


existence of a conflict situation involving the Trustee 


and the same railroad interests was revealed for the 
first time, the cumulative effect added to the gravity 
of the problem, in our view. 

One need not impugn the good faith of the 
wiistee, and we do not, to conclude that railroad 
interests sponsored his selection as standby trustee, 
and that this would have an inhibiting effect on in- 
dependent action by the Trustee in his selection or 


continued retention of bankruptcy counsel other than 


_ the same counsel sponsored by and positioned for that 


role by the same railroad interests; and of course 


the recommendations of bankruptcy counsel are of key 


. 


importance in the administration of the bankrupt estate. 


When coupled with the added factor that the Trustee's 
firm of Shcarson Nayden Stone, through another senior 


officer, itself docs substantial consulting business 


ae me 
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for railroad ‘ntercsts, and that the « sulting work 
involves railroad financial interests not benefited 
by REA's inajor litigation sides them, the circum- 
stances create intangible and conflicting interest | 
factors. A principal objective of the judicial ne 
flict of interest rules is to avoid speculation about 
the relative influence of such factors. 

Under Bankruptcy General Order 44, no 
attorney shall be appointed as barkcupeny counsel 
unless the Court is satisfied "that the attorney 
represents no interest adverse to the receiver, the 


trustee, or the estate in the matters upon which he 


is to be engaged . Pig 
It has been noted that one of the prime 
objectives of General Order 44 tes 4» 2S to make sure 


that the proceedings will not be obstructed from 


6 


within by the presence of some conflicting or adverse 
interest in the persons of those whose quty ft is to 
enforce the rights of the creditors in their entirety. 
Where there is such adverse interest the court must 
refuse the requested authority to appoint." 3A 
Collier on Bankrupteyv 4 62.12 [2]. 

The necessity for freedom from entangling 
associations is stressed in 2 Cellier on Bankruptcy 
§ 44,23... - 

An attorney who represents a creditor whose 
claim is under attack shold not be chosen as attorney 
for the trustee who, on behalf of. other creditors, 
is charged with the responsibility of making the attack. 

oy) yo Dixic Splint Coal Co., 31 E.Supp. 203 (D.C., Va. 
1937), aff'd sub nom; Popper Vv. Litton 308 U.S. 295 
(1939). See also In reo Woodruff, 12) £. 24 152 (9th Cle, 


1 


21942), Cort. danicd, 314 U.S. 652 citer for the proposition 


Freight, Inc, v. Eastern Railroad Presidents 
poe ocn LAE Sree roads oie eee BS Oa | 


P 
that an attorney for a general creditor is not 
qualificd to act as attorney for a recciver where 
the ercditor has an interest adverse to the estate. 

2 -Collicr an Bankrupbey U 44.24, mn. 4. 

; It is true of course that Robert L. Wright, 
oe has been retained as special counsel in advis- 
ing the Trustee as to REA's major litigation. This 
tends to insulate him to some extent from the conflict 


problem insofar as it involves the Suits against the 


railroads, but it cannot abs 
hei ks seid) Trustee, and the creditors have net been 
informed of this major impediment regarding wat may 
be the biggest Aoeee ot the bankrupt estate. Further, 
there are a myriad of other matters affecting the 
railroads unaffected by Mr. Wright's retention: the 


validity of their claims as creditors, the possibility 


of set-offs for substantial claims by REA, and breaches © 


of contracts, railroad real estate leases with improve- 
ments thereon belonging to REA, and uleimate decisions 
on matters such as liquidation which would affect the 
railroads' interests in ways other than as creditors. 

Whether the entire plan was che brain child of 
the railroads who played a key role in forming the 
Creditors' Committee, they certainly had a strong motive 
for wanting to be in a position to influence the admin- 
istration of REA's bankruptcy for reasons having little 
to do with their interests as creditors. 

The railroad industry has been an adept 


practitioner in the use of the So-called “indirect" 
I : : 


techniques to pervert the decision-making process. 


in government as shown by the findings in Noerr Motor 
pes IO COE 


Conference, 


155 F.Supp. 768 (E.D.Pa. 4957), 


In Noerr on appeal, the 


Olve him from responsibility; 


cee 


me 


. é ¥ 


d 


° 


@ 


@ 


. 
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Supreme Sea). roundly condcmmed such tucties by the 
railroads but held that they did not constitute an. 
sntitrust cause of action. More recently, in 
California Motor francport v. Trucking Unlimited, 

404 U.S. $08 (1972), the Supreme Court went furthoe 
and held that, when an attempt is made to shane the 
adjudicatory a by making it an unwilling eat 
participant in antitrust restraints, such activities 
‘in themselves form the basis for an antitrust claim. 


The Court's opinion states (512, 515): 

". . . unethical conduct in the 
setting of the adjudicatory process 
often results in sanctions." 


kk Kk Rk OK 


"A combination of entrepreneurs to 
harass ane deter their competitors 
from having ‘free and unlimited 
access' to the agencies and courts, 
to defeat that right by massive, 
concerted, and purposeful activities 

: of the group are ways of building 

i up one empire and Gestroying another. 
As stated in the opinicn concurring 
‘in the judsgrent, that is the essence 
of those parts of the complaint to 
which we refer. If these facts are 
proved, a viscistion of the antitrust 
laws has been established. If the 
end result is unlawful, it matters 
not that the means used in violation 
may be lavful." 


Cf. Lektro-Vend Corp. v. Vendo Co., FoSupp. ; 


1975-2 CCH Tradé Cases | 60,418 (N.D. I11. 1975), appeal 


- pending, a decision by Judge McLaren, who is very 


knowledgeable in the antitrust field. 


® 
a 


sentially involves the adjudicatory process. Thus 


The bankruptcy proceeding of course es- 


the concern of the Supreme Court in shielding the 
adjudicatory process from indirect manipulation to 


- 


achieve res) ts contrary to anktesuue cinciples, 

as reflected in Trucking Unlimited, must be considered 

dn any realistic assessment of the problem. When, 

asc here, competitive factors are involved as well as 

the trend toward stricter standards for eontiiees of 

interest generally -- so that the appearance of 

impropriety itself must be avoided -- indicated by 

the Second Circuit's decision in. Cinema 5, Ted. m 

re Meg Bega |! 2a Cie: sane Bh: 1976, 

Dkt. Ho. 2105), the importance be tie issue seems clear. 
Because of the gradual process by which 

information bearing on the conflict of interest issue 

became available, and the eritical nature of the initial 

stage of the adjudication, the hesitancy’ of the Court 

to embark upon an investigation of the matter at an 

earlier date is understancable. The closing date for 

the filing of creditors' proofs of claims was not until 

June 8, 1976, and as yet there has been no post- 

adjudication Meeting of the creditors as required by 

the Bankruptcy Act (§ 55). ° The Court's action in 

directing that the instant motion be served on this 

firm for its comments upon xeceipt from the Trustee or his 

counsel of our memoranda of May 6 and May 11, 1976, we 

interpret as an-indication by the Court that it now desires 


to explore the issue. 


Vs Policy Aspects: , Liquidation Versus 
Realization on Assets 
We agree that exploration Of the conflict) issue 
is timely. The £irst post-adjudication meeting of 
creditors has yet to be held, and there has been no 
expression of views by them as to how the bankrupt 


estate is to be administered or its policy direction. 
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Meanwhile, since adjudication it has become 
apparent that there are policy differences between 
those who want a precipitate liyuidation of the express” 
business and those who think that a greater realization 
upon its valuable operating rights will be produced for 
the creditors through the continuing operations of a 
150-year old American transportation institution. 

The application prepared by bankruptcy 
counsel in support of the instant motion itself cise tA hits 
liquidetion attitude. The application concludes by 
referring to "the importance to the estate and@ to its 
creditors that the liquidation of this gigantic com- 
mercial enterprise proceed auction Aner 1h 2) 


» e 


(Emphasis added.) 


Others -- those who in’ our view are more 
experienced in transportation -- >-ve advised that 
profitable and inclusive express wii2rations should be 
restored on a step-by-step acute, and that by doing so 
the rights and authorities are more likely to be 
preserved and protected. It has been estimated that 
those authorities if made permanent would have values 
in the range of. $50,000,000 to $100,000,000. 

We do not deny that one function of bankruptcy 
is ulcimate liquidation. However, the chief objective 
of bankruptcy is realization on assets. When the 
liquidation function places in jeopardy the realization 
objec. ive, then policy considerations cicadas important, 


On the power of a trustee to onovatd a business 


i Collier on Rankruptcy 240-1 states: 


| eo 


. 
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“Clause (5) of 8 bu pormi ts 
the bankruptcy court to authorize 
Che business of a bighiiipe to he 
eonducted Loria Limited period Jy 
Q@ VOCeClver Or inarshal, or by the 
trustec Who appointud, This is 
@ power that probably would belong 
anhcrontly to the baukruptey court 
as 2 court Of equity, independent 
of the statute. The chref function 
Of the Ket rs to distriliuce) the 
bankrupt Ss assets pro vata and to 
Marshal those assets to that end. 
in Ordinary causes, the court af 
bankruptcy will go no further. Yet 
ocCasion will often arise where a 
going business may be preserved and 
advantageously sold by keeping it 
alive under the managercnt of an 
officer of the court. By elause 
(5), courts of bankruptcy are 
Vested with ample power to that 
end." (Footnotes omitted.) 


With the existence of (1) differing views 
as to the desirability of the meat-ax approach to 
the liguidation of REA, and -(2) certain interests -- 
both competitors and litigation defendants -- having 
motives for promoting the dismemberment of the 
express business for reasons unrelated to what is 
otherwise in the best interests of REA's creditors, 
importance to the bankrupt estate of having a proper 
judicial determination of the contlict issue at this 
time seems clear. 

VI. The Legal Basis for a 
Judicial Determination 
FOr. a Chorough discussion of the. evolution 
of the law on this subject, see In re Eloise Curt 


‘ 


inc., 261 F.Supp. 325 (S.D.N.Y. 1966). That case 


holds that this Court is the proper body to decide 
the qualification Of the Trustee, and 2 Collicr on 
Bankrvuptey 1667 points out that under § 2a(17), as 


oa 


amended in 1938, a bankruptcy court may remove a 
trustce on its own motion. 
NV. henpoedy, 251 F.2d 423 (2d Civ. 1957), holds that 


the qualification of bankruptcy counsel is also a 


Matter Lor the court, 


the 


& 


s 


~ 
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\ 
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* “Ollioy 1669 statcs that °  : power of 


removal is less frequently exercised than the power 


of disapproval. Footnote 6, however, cites three 


New York District Court cases indicating that the f 


power may he appropriately exercised on the basis of 


circumstances later coming to the court's attention. 


Moreover, hecause no meeting of the creditors has been 


held since adjudication, as pointed out above, it would 


appear that the initial appointment ef the Trustee 


and bankruptcy counsel shoule be given less weight than 


would otherwise be the case. Indeed, the affidavits 


initially filed, by failing to reveal the existence 


of the conflicts, would appear to.make the appointments i 
voidable. 8 . 

Actually, we do not Cink that removal is 20 
issue. If disqualifying conflicts are found to exist, 


we have no reason for believing that the Trustee would 


not abice by such determination. In our view, this 


‘motion has beer brought on by the Trustee because of a 


genuine and sincere desire on his part to have the issue 
resolved. Where we depart from the Trustee is on a 
matter of procedure; we think that under the Bankruptcy 


Act this Cuurt has the sole responsibility for making 


the determination which he seeks. It seems self-evident 
that such responsibility should not and can not be 
delegated to a law firm selected by those regarding 

whom the conflict is asserted. Further, because the 
responsibility is this Court's, no purpose would be 


6erved by burdening the bankrupt estate with the cost 
y | I 


of yet another opinion on the same subject. 
a 
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As we originally indicated, a more detailed eas 
examination of the facts on the conflict issue woulda 
be desirable, particularly with respect to the 
conflict of interest issuc involving bankruptey counsel. 
Because of ee disputed nature of this issuc, the 
Sper taace of. the interests involved, and in fairness : - 
to all concerned, the necessary factual determinations shoulda 
be made on the record by this Court with notice to all 
Creditors. See In re Eloise Curtis, Inc., 826 F.2d 
698, 701 (20 Cir. 1964), which emphasizes that such a 
aetermination should be made "in the light of the 
Particular facts of the case . .°. ." If the Court 
desires toe recuse iteere on the basis of active 
participation in tne administration of the bankrupt i - 
estate, or because cf the press of other matters, we a 
suggest that the issue be assigned to a United 
States Magistrate for findings pursuant to 28 U.S.C. bon 4 
§ 636 (b). cf. $.0.N-¢. Bankruptcy Rule X-7 and a) | 
General Rule 35(a). 


The motion should be denied and the conflict 
issue determined by this Court or assigned to a 
United States Magistrate for findings and an 
initial decision. 


Dated: New York, New York 
dune 14, 1976 


: Respectfully submitted, 
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tobert LE. Friou 
WISEHNART, FRIOU §& KOCH 
Fourth Floor 

150 Bast 42nd Stroct 
New York, Wew York 10017 


Certificate of Service 

the Loreyoing Heanouahdis in Response to ot tt / . 

Notice of Motion was served by causing a true copy 
thereof to be delivered, by hand, prior to 10 a.m. 


this 15th day of June, 1976, upon those listed helow. 


C. Orvis Sowerwine, Esa., Trustee : 
REA Iopress, Inc., Bankrupt . 
250 Bast 42nd Strect 

New York, New York 10017 


Whitman & Ransom : 
522 Fifth Avenue : 
New York, New York 10036 


Marcus & Angel 
60 East 42nd Street 
New York, New York 10022 


Windels & Marx 
51 West 5Slist Street 
New York, New York 10019 
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UIE 
HOUSE LIT 


DTS TRIE 


WaT RECT Nev YORK 


COPPORATTON 
COMPANY, INC. 


Railway Express Aygancy, 
REASO. GUPwy CORP CMT ION, 


Bankyrupts. 


Bankruptcy Nurbers 


75-B-0252 
15=B-0252 


TO“ b70203 


T5-B=O254 


AYIA 120 


OF ROSERT EB. FRIOU 


NEW YORK 


COUNTY OF 


“ROBERT E. FRIGU, being duly 


depeses 


Toam a member of the bar of this courte, 


firm of Wischart, 


and counsel for REAEMCO, 


connection with 


Inc., as welds. as certain ‘creditors } i 


I make this 


DeMoVUpEC Or GRE Expos ie ay) hae) 


which is annexed nereto as Exhibit A. 


is dated July 50, 


issue involvin 8G oe REAL GL Ovi 


bankruptcy counsel, the firms of Whitman 


the Windels Marx letter 


member of my Lixm until a hearing before 


.™ 


eBankrupucy Courb-on August 18, 1976, when 3 


with respect to. the letter of Windels & Marx dated July 30¢, 


Although the opinion letter of Windeis & Marx 
1976, and @eals with the subject on which this 


firm had previously given advice, namely the conflict of interest 


Ransom, ane 


provided; CO me or any 


Judge Galgay of the 


partner 


affie@avit 


Soverwine, 


appearcd that 


letter had been submitted to the Bankyruptey Court on an 


4 . 2 
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a 
| a4 
| | ~ 
T 3. The Windels & Marx lettexs was not submitted to ° i : 
: { 
& me fox review prior to its cowpletion, notwithstanding the fact t : 
ig it dealt with the subject on which I had previously provided j 
: . : i 
an opinion to the Trustee. I am informed that an attorney from | 
| Windels & Marx called my partnar Arthur M. Wisehart on or about | iy 
i July (30) 1976, che date io£ ‘the letter, to ask Mir. Wasehart co | 
‘ ; “eview the facts. Mr. Wisehart stated that, since the prior | 
opinicns had heen provided hy me, and fT was out of town, he would { 
i prefer to avait my return the) following Luesday. The xcepre- | 
sentative of Windels & Marx stated that he would find out from | 
| Mr. Windels what Mr. Windels desired to do and let Mr. Wischart } 
know. . However, Mr. Wisehart did not heur further from Windels & 
: 
j Marx, and the letter was issucd without any further action by that i 
: 
oY firm to ascertain the-accuracy of the facts stated in the letter, ‘ 
; 
| or whether we possessed any additional facts that might be : . 
- , ¢ 
H 
. . . : t 
‘ Material or relevant to the conflict of interest 21ssue. i 
Fy t 
: i 
5 4. The letter of Windels & Marx is factually in- ; 
“ : i 
accurate for reasons which will he discussed below. Further, H 
a ; \ 
e this firm is in possession of addition:l information, some of : : Ns 
cen which has been supplied to Judge Galgay on an in camera hasis, 
| which the Bankruptcy Court, for reasons which we do not under- 
t 
Stand, has not puxsued. This firm has heen of the view : { o. 
i : Y i 
| continuously that the conflict of interest issue should he made ; 
} the subject of a judicial determination, and should not he i 
i i ) 
; | relegated, as the Trustee and‘his counsel seek to do, to a matter : 
to be determined by another law firm, of theix own choosing, 
' 
B without a full hearing on the record, and on the basis of cx ‘ 
. parte assertions and self-serving declarations. i : 
a f ) 
1 
| i 
@ | ! 
' 
‘ | ! i 
‘ 1 , 
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3. The Windels & Mares Jetkoer notes that the Peuctce 
was selected hy Stucrve De Bakev, Mea., a party, of Chadbourne, 
Parke, Wideesive 2 Volrd, counnel ta soverns aixlines which are 
creditors of PUA. Nowever, the letter fails to note (a) ‘chat 

PEA hat cladmg against the same airlines totaling approximately 


£59 million, far more than tho amount of theix claims aqainst 


BEA, whoch renin ponding, and Qh) that the aixlines are also 


. 


in the position of having been competitors of MLA, and: in an 
adverse relationship to REA im connection wilh PA's. Air Expres 
Services, which at least some of the airlines sought to replace 
with competing services of their own, and have succeeded in 
Going, making advantageous to them, as well as the railroads, 
the demise anda Piquieacion of REA. 

6.. As noted trove Lully inthe other papers submitt.od 
in this matter, one of the chief issves with respect to the 
conflict of interest problem has to do with the desire of the 
vailroads for the liquidation of REA, a Gesire Gating bach to 
135°, which has becn implemented by the Trustee, and brought 
about by the Creditoys' ¢ mnittee coprised principally of 
airline and railroad representatives, including the bankruptcy 
counsel, who are or’ have been representatives of the railroad 
creditors, and who formally nominated the Trustee as standby 
Prustee while REA was in Chapter XI. 


J. It is wWisleading for the letter of Windels & Marx 


= 


to state that this firm appeared at the tine of the selection of 


the Trustee by the creditors. Mr. Wischart was present only as 


an observer; the: firm of Anderson Russell] Kill & Olick repre- 


conéed REA as debtoxr-in-possession during the Chapter X41 pyocced-- 


ing, not this Cirn. Buyther, at that time, we had no information 


concerning the manner in which the Trustee was selected, or 


the involvement of Shearson Nayden Stone with the railroads. 


r 


| 
| 
| 
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, Nowever, shortly aftor thet. time, and duriig the Chapter Xz 
/procerding, thin firm did bring to the attention of Anderson 
usuell Kill @ Olick the fact that Whitman ‘& Ransom represented 
rallroad interests, and that a serious conflict of interest 
prohblen eae as with renpoct to the importance of cage eee 
pursuing the railroad litiqation. The same concern was expressed 
to a morker of Chadbourne, Parke, Whiteside @€ Wolff at the tiie. 
Boo Further, ae the meeting of hprit 8, 1975, of course 
REA was a debter-in-possession under Chapter KI, nat a bankrupt. 
The coinpany was still in operation under its former management, 
and there was no trustee. Mr. Sowerwine was named only as 
"standby Trustee", and his qualifications to act as. Trustee, if 
REA were adjudicated a bankrupt, as it was some seven months 
later, were not in issue. Further, at that time, orly limited 
information wes known concerning the extent of railroad interests 


involved in the firms then acting as counsel to the Creditors' 


v 


Committee, and, of course, it was not known that in the event 
of adjudication, Mr. Sowerwine would eclect these same firms 
which neminatec him as “standby Trustee" to be bankruptcy couns el. 
For exanpla, it was not realized at the time that a senior 
partner in Whitman & Ransom was also a Trustee of the Mew Haven 
Railroad, a part of the Penn Central, which has a major interest 
in some of REA‘S Litigation against the vailroacs. Also, 
the Penn Central was represented on REA's Creditors' Commnitteca, 
and, a@S such, on information and belicf, played a leading role 
in urging the liaquiGgation. of REA, the objective of the railroads 
since 1959, as stated clsewherc. 

9, Although the extent of the railroad involvement 


of the firms yxyopresenting the Trustee as bankvuptey counsel 


became apparent: only gradually, and the facts are still not all 


a imutter of public record, this firm prowptly advised hoth 


Trustee and Judge Galqay of the problem. We had cvery reason 


believe that, based upon our advice, the Trustee would take 
prompt and prudent action to have the nutter sudteinity 

devormined: We were in facet mystified ly the Trustce s 
willingness to leave the matter unresolved, particularly when 
Lim thet had eqnsulved with Professor S&S. 


we 


ieJd Gopenhein, who 15 Of counsel! to this f£ixsm in con- 


to 


apparent 


nection with the major antitrust litigation against the railroads, 


ana that. he was of the view that 


should result in both notice to the creditors and disqualifica- 


tion. Gnly later did we learn wnat seemed 


fcr the Trustee's non-action: namely, 


was burdened with the same problem because of his rclationship 


with Hayden Stone as a senior officer. 
10. The Windels & Marx letter refers to the Trustec 
as being an officer of Shearson Hayden Stone "on leave of absenc 
termination Of your duties as Trustee .22.' The Lact 


absence is new information, and 


certainly not the situa:icn either at the time of his selection 


as standby Trustce Gr at the tine of his cesignation as Trustee 
upon the adjudication of REA. We believe that the Trustee : 


continued te be active in Shearson Hayden Stone for a substantia 


part of the periad while’ he functioned as the Trustee of REA, 


and during the most important time 


PCA Was node rather than to change its status into a Chapter 


reorganization procecding. 


ll. Tf the Trustee's reecnt action to qo on leave of 


absenee from Shearson Hayden Stone is regarded as changing the 
situation, a factual inquiry 


shoulda be made into (a) when the 


action was taken, (b) why it was taken, (c) who participated, 


= Soe 


the conflict of interest proble: 


to be the most logical 


that he Hamsel£ 


when the decision to liquidate 


(d) whether it was on advice received from counsel and, if so, 


who, ond (ec) the financial arrangements and ethor terms (a 


telephone call to Shearson Hayden Stone on August 20, 1976 


clicited the infornartion that Mr. Sowerwine continues’ to mainkain 
an office and sceretary there, who expects him to he back in the 
fice on Leptenwier 7, 1976). : d . 


1? Naving been advised hy S. Chesterfield Cppenheiin 
3 | ny VP} 


that in his view Chere is no exculpation for the Trustee with 


in 


respect to the confliet problem evan if the trustee shovid 

from Shearson Navden Stone, Wwe belicve ‘that (the Trustee's 
recent decision merely to take a leave of absence from Shearson 
Pryden Stone does not substantially alter the basic conflict 
problem; it certainly does nothing insofar as that problem 
affects (a) conflict-tainted activities which have alreaciy 


occurred, enc (bt) bankruptcy counsel having the same conflict 


problem upon whom the Trustee relics for most practical purposes 


in the continuing administration of the bankrupt estate. As 


Stated in 2 Collienv on Bankeustey | @4.22).\ pe | VeGh,) £m.) Si, 


Woo. an attorney for a.creditor whose claim is uncer attack 
should not be chosen as attorney for the trustee whose duty 
itis ‘“o make the’ atteck." ‘See also Peppar is. Litton, (308 
U.S. 295, on, @ (1830); Hotter oF Noodrute, Lal Peed Les (oth 


SLA US G54) (Load yy. 
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13. The Windels's& Marx letter refers to a so-called 
hearing before the Bankruptey, Court on March 9, 1976, in which 
the Trustee allegedly made his Gonhection with Ghearson Mayden 
Stone and its netivities in the’ railvoad tichd aimavcer oF 
public record. In the first, place, most of Che mceting was 
conducted in the chambers of Honorable John J. Galgqay of the 


Bankruptcy Court and not made a matter of public record, despite 


fe 


the faek that thin firm specifically requented that all atate- 
Ments made that day be put an the pullic record. Secand, the 
extent of the involvement of Sheaycon mayden Stone in railroad 
Matkers was not Giscloned. VAY Lie creditors, the piuties 
most interested in the Subgect Of -canlkliet of interest, were 
noe notified in any manner of the cnistence of this problem by 
the Grustem or hie counsel. Ane Four 

Chembers ecortain «Csbeneni a) sega jance 

Wien Mater proves to ke incarrest. . ror fons 


Sentative of the fi: f Paveus & Angel stated fietl> that his 


firm @id not represent the Pena Gouteal Rallvocd. Oniy recently, 


d, that his firm did represent the Penn Central 
aitor in another bartcuptey proceesiing, at 
approximately the same time when the 
formed, and when the Penn Central wa: electad as 
tne CYeqi tors’! 
lief, a member of 
2 -aCjudication ané licuidation o 
during the Chapter NI period. 

14. The Windels & Marx Letter incorrectly states that 
has not. participatcd in ReA's Major Litication 
railronds. In fact, we are prepercae to show that. the 

stee in fact has actively participated in discussions with 
to various strategies and decisions concerning the rajl- 
ma ditiqation. The Windel&s & Parx letter ascuonee that 
comments by the Trustee on the litiqation against the railroads 
would be formal in writing, and available to the court and all 
partios; however, and actual fact, apparently Windels & Marx 
has not been advised ef the Trustee's active participation with 
respect to the Litigation in a very informal manner and eurtainiy 


not by giving notice to all parties involved, 


15. The Windels & Marx letter secks to exeise 
the problem of the litigation ayaine: the ,ailigads by the 
Bpecial retention of Mr. Wright to handle these matters : Tt is 
noteworthy in paniina Chat: nogther the Urustew ner his bankruptcy 
counsel] can claim credit for the situation leading to the selec 
tion Of Ta. Wright: “udce Galqay took that action only beanuse 
this firm continually raised the cont lict issue, but tie conflict 
1ecve Weel’ wan left unresolved, lieveves. the soeleetion of Mr. 
‘Wright dees rot solve the Problem Gf vallroud ane aixvline in- 
volvement in other aspects: of the administration of the bankrupt 

state, nor does the letter of Windels & Marx rofer to the 
problem. For example, how are the claims against REA of the 
railroads and airlines to he handled in the benliruptey prececding? 
re many and substantial: in the 

those claims in large part should be treaca 
‘disregarded because they are intinately relateé 

has against the xvailveads in major liticat However, 


counsel and the Trustee have made no effort to have 


ang alxline claims against REA i ene pending 


bankruptcy proceeding declared null and void, although they have 
attempted to ve substantial claims of REA's fosiner enployees 
who have been thrown out of work as a result of tho railroad/ 
airline liquidation policy so declared. As a practical matter, 
the bankrupt estate cannot he effectively administereé until a 
is made as to the validity of the ryallroad and 

claims, and it is our belic£ that, beeause of the dilemaa 
paused by the doubtful nature of these claims, the 
of having a first meeting of ereditors following adjedies bien 
has been postponed by the Trustee and Nankruptcy counsel for 


nove than nine months. 


16. The #ixm Of Windels & Marx relies upon Che 
importance of the qnalifications which a Trustee must dive €o 
exceule his responsibilities, and says that CWE ders eee anes 
important as freedom Lrom conflicts of interest, TEL this is 
Meant! le siply (Chak Ve ae iposeubie Eo LUN oa mustee an ew 
York: City,|) Who ws both quali fired, a does nok have conflicts 
of interest, we think that the implication is without tany 
foundation whatnoever; certainly persons of high standing and 
practical exporiones, vat without confilieks of interest, ‘can 
be found to act an judges. In our view, a Trustees acts as an 
officer of the court, and varticularly in view of the fact that 
Many of his activities are done on an informal besie, and 


relied upon extensively by the Bankruptcy Court tself, the lack 


of conflict of interest is of crucial importance to the proper 


qustice.) (Et may sxe bhatt ustec, as 


Hars:, is! qualifiied te Lieuidere REA; 


however, we resrectfully submit, basee upen the testimceny of 
Ralph: Nogg, ¥ / a successful Chepter * Trustee for 

Emress)| ie, Chat the Tuustee, ere Ls noe 
be an operating Truste The essential determin: 
whether to liquidate eA or to seck ifs reorganization, is the 
Gras of the matter with respect (to which ihe cenfilict of interest 
here involved is fatal, ana taints all subsequent Cecisions, 
including the recommendation of the Alltrans preposal, the subject 
of this appeal, which presupposes that the decision to liquidate 
was valid. : . 

17. the ee of Windels & Marx refers to the stage 


which the bankrupt cstate is in, an connection with rts adminis- 


tration, and whethex or not the withdrawal of the Trustee would 


create substantial practical UpLfienitice. Li tint Ps MASE 
r ‘ 


we think there certainly should be a hearing on Ate we 


respectfully submit that that is a watter concerning which other: 


! 
i 
t 
; 
\ 
rf 
4 
t 
| 


may have views which differ From and are bared UPON More 
information than thal posnensed by Windels 4 Mark, Vhieh has 
not participated to any extent in the bankruptey procecdings 
involving REA. “vn this proceeding, we have cubinitted a 
Chapter M petition to Judge Galgay which in ow: view would 
obviate the practical problems, and the Bankrusctey Courets 
falluye to get (On thae py Ulten tswona ot (lye prineiya) dssues 
Of this 

The Windci:. & Marx letter attaches no 
Significance to the statements by the Trustee to third parties 


that he felt that he did have a conflict of interest. ‘he 


teaching of the Second Circuit's recent decision in Cinera § 


IC F.2d, copy annexed hereto as EZnibie £, 


a €ecision which vas promptly brought to the atten 


2 
bankrurtcy counsel after it wes 
9, but ignored in the Winders & Marx Letter, 
but even the appearance, 
‘he great bulk 
the claims of creda rs) Ls nnects vith this hankruptcy 
is in the hands ef former employees. These employees cannot be 
expected tu have confidence in the manner in which the bankrupt 
estate hoin Liniste s especially on the crucial 
of whethor te liguidate the company Oy place it into reorganiza-~ 
tion, when ¢ Trustee himself, to their Yepresentatives, has 
stated that he himself felt’ that he had a conflict of interest. 
The confidence of people in the administration of justice, 
paxticularty in the bankruptcy arena, which so largely functions 


upon the hists, as the other documents in this record show, o£ 


ex parte aysiieations and oxders, requires a far higher standare 


than exhibized to date in this procecding. The scandals con- 


cerning the selection of receivers, or trustees, in the railsyoud 


-~ 10 - 


Manipulations in the fCirst hald of the last century, which gave ATL 


Fine ta the formation of the An: mlation of the Bar of the Cily 
of Naw Yor), should jie aWple varning., Seo Martin, Causes ane 


Conflicts, The Centennial Wintery of the Assaciation of the 
of the City Gf New York, LE70-1970. (the point is elear, we 
think, thal arcat care should be exeressud by the Lankrupticy 
Courts in the selection of Erustecs, particnlarly in large 
bankruptcies vith Varge interests at SUGEG. Wis was not dona 
in this cace. uct adjudicatian of NEA tak plecs on Moverber 6, 
1975 end the Veustee wae selected cna day later, without any 
notice genexally to the creditors for a hearing on the subject, 
and to date, there still has not been a 
to consid Policies | et trustee Ls pursuing or 
even his cqualificetions to continue es Dmustee. Ranukecupeoy 

for tho benctit of the 

self-serving purposes 


arge railroad ané airline creditors 


dominated the minis ae {f this bankrupt estate, desvite 


the fact thae RE Gainee them greatly excceding 


the amount of aime cain S PUA while, as to the claims 
of the emplovees thrown out of work by their menipulations to 
bring also REA's liquidation, the Trustee secks to ignore ane 
Gring rt ’ these claims by having them Gcclared worthless 

19. The underlying assumption of the Windels & Mars 
detter that the Trustee has’ not Paxticipated with respect to 
REA'S major litigation is contrary to the facts as mentioned 
above. Phe chicl participation of the Trugtuc and hee bankxrupteyv 
eoqunsel fLron the very beginning has heen in the form of 


ment to this firn Uti living Cochnaicdues designed to.imahke 


- Jl - 


ASS 


counse) have engaged ina continuing course of conduct designed to 


impossible four the cases to be carried on. The Yrustee and hi: 


prevent this firm Srom pursuing REA major Litigation; potenti- 
ally jts largest agset, and have moaliciousdy interfered with bias 
InMcisbers of the firm inoan effort. to cause its dissolution. — The 
Patat nd une was the Srustee!s purported action, wholly ultra 
6S and without, authority of the Mankrupley Court, to terminate 
this firm's activities with POPOV uel UE Lgl bom and egher 
matters, The Trustee purperted Mo vive other reasons for his 
action, set forth in the letter annexed hereto as Exhibit C. The 
reasons given in the Trustce's letter are specious in our view, as_ 
shown in our answering memorandum annexed hereto as Exhibit D. We 
submit that the Trustee's purported action was another attempt to 
interfere with REA's major litigation Seer nae the railroads and 
make it impossible for it to be pursucd effectively, and that it 
also reflected an element of vindictiveness because of this firm's 
position on the conflict of interest question which he had put to 
it. Mr. Wright, the adviser selected by Judge Galgay with respect 
to such litigation, immediately voiced his strong disapproval of 
such action by the Trustee, stating that it was imprudent, and 
that this firm's participation is essential to the continuation of 
the litiyation against the railroads. The Trustee thereupon of 
necessity modified his purported action insofar as the litigation 
is concerned. 

20. The major isi ganion is part of the REAEMCO piro- 
posal which rs the subject Of this appeal. (Under the REALHCO pro- 
posal, the litigalion would be conducted by REAEMCO, which would 
USe Che proceets TY park, colvsestore and Leni cate: the CXPVOS: 

; Servies, turing oves to the ne for the creditors 25%. of the 
net proceeds. Orally, Mr. Wright had already CNPROUEER. CHO Vow 
:to the Trustee, in the presence of Mr. Wisehart, that such ae apo 


‘preach would, in his opinion, put the litigation in a favorable 


pouturc, showing. Gy) thal there dca voauemibla progpecl OL purer 
ing tbe cases, and (hb) Unal the proacuecds would not chrich the 
former stockholders. of REA, but would go to the exreditors and to 
the restoration and rehobilitation of the cypress company.  How- 


; 


CNet? Ofte hic ane became formally exprenncd in: the REARRCO pre- 
Pova Mine Sear ine ofa led to request Mr. Wright's opinion upon 
the desirability of that aspect Of tie proposal ina formal | 
opinion althovsgn bie. Wigehart: ashed that he do so. Instead, Nix. 


Sowerwine continuously attempted to have that aspect severed fron 


the rest of the NEAEMCO proposal. The culmination of this tactic, 


took place at midpoint in the hearing lclow when bankruptcy coun- 


sel, without prior notice, announced, om behalf of the Trustee, as 


to which the various offers: fat REA 


" 


“among the “gencral conditions 
or its rights must conform, that the disposition of REA's majer = 
litigation must be eliminated as part of the proposal (fr. July 

1976, pp. 9-11). Prompt objection was voiced (Tr. duly 9, 1976 
pp. 207-208), and we submit that such arbitrary action by those 
haetag a eenflict of interest is both a denial of due process, 

making the hearing itself a nullity, and, in the absence of any 
alternative plan for pursuing the litigation, inconsistent with 
the holding of Matter of Iva Waupt & Co., 398 F.2d 294 (24 Cir. 


1968). The Bankruptcy Court failed to make any findings as to the 


desirability of that aspect of the REARMCO proposal, and the other 
partics took no position regarding ik We do not with to belebor 
this point: however; incour view, concurred in by Professor Ss. 
Chesterfield Oppenheim, a leading antitrust authority, REA's major 
litigation potentially its most valuable asset. Among other 


thinys, it certainly can provide a basis for recovering funds 


| 
| 


i necessary to put REA'S thousands of employees back to work in a 


revitalized company. The failure to com: to grips with the quasc- 


i! 


' 
Ue 


tion of how to pursue the cases effectively, vather than merely 


’ 


capitulating for lack of wherewi tll to the raidroads which 
drained BREA dry over the, yours, throwing oul of. work the employees 
for whose chploymont benefits Chey were originally Table, i £ Iter. 
should far, ie & serioun matter, dererving beLlter than the 
Cavalier treatment it has received to date. | 

21. On or about Apri) 20, tho Prustee inquired Of Naas 


wy progrens in preparing the requested opinion on conflict of 


tT told hin thet: I had done Substantial work on that 


matter but had not as yet finished an opinion. He then said, to me 
that he would soon heve to make a decision as to which proposal to 


recommena to the Court and that he would aporeciate my expediting 
I 2 


the opinion. He said that he would need to have the opinion be= 
fore he could issue his recommendation,as between the Alltrans and 
REAEHC ‘proposals, and he further told n 1 € that time he 

not yet made his decision. From t is I have concluded thet he 
nudeucred in the view that the opinion on conflict of interest on 
which I was working was relevant to His decision on the disposi- 
tion of the operating rights, and thus relevant to the substance 
of this appeal. “In accordance with his “quest, we exerted every 
effort to complete the opinion promptly anc id so on May 6, 1976 
with a supplement on May 11, 1976. The istea's decision was 


made }nown to my law firm on May 20, 1976 1 was made public 


May 21, 1976.: 


* 


3 


274 OF colnse Mr. Sowwiating Nis mack the cons lie 


4 


pur of this appeal in another sence Olan. tye tosue o£ -cvediiy (esas 
Through a memorendum filed by his counsel, the statements netdo 
in our opinion that he had said to third puBties: Chat che had 


concluded that he had a contliet problem are termed a "wicked 


The memorandum thon states) that Sineehiimst “faosnt 
willfully, deliberately and Clean iy tnelieieuel continues to 


repeat thre falschood" (pe 2). "Mr. Sowerwine hus Known Mr. 


Wischart and-me for over twenty years. I would not. willingly 
Believe that he would permit statements eccusing us of being 


wicked and malicious liars to be made about With his knowledge 


or consent. I therefore was even shocke shen the memo- 


randum pusported to speak for Mr. werws 2 "Sor that 


there can be no doubt now or in the AEN ye oil Trustee abso- 
lutely denies that he ever believed hc 3 HELISE Of interest 


in acting es Trustee of this bankrupt, Cenies trat presently 


believes that any such donflict exist 
stated that he either had or believed he ha 


Because these statéments pecifically 
brought to Mr. Sowerwine's at 53 i@ fact that we were being 


called wicked liars by his a nothing was done. We 


moved to strike the memc randum, we DASE Way he two witness 


350s 
who heard Mr. Sowerwine make such state 


REAEMCO hearing; still noting was done 


after the argument on making the momorantun part (of 


on this appeal had been concluded dia ’ ECY COUNSUL DE for 


to withdraw the scurrilous and defamatory momor naum, bub that 


ay 5 


mvs no thanks to Mir. Sowerwine, who was far av: yy AGC reb ia, 


Vhe fact is that Mr. Sowerwine Aid aimalke the -statements that he 


belioved be had a conflict of. inlerest to thixd pirtiles, accord- 


ing to their svorn Statements.  kwoar Le mcelb to byund the 


reference to such SEatomenls) as malic Lous) vwieled Vite in a 


Paper Tiled with the court, and for Mr. Sewervine to Teave 


Such statements stand when Chey ake aneei beally brought to 
his e@tteontion, raises an Laue os Gredlbryrtls. wien Should 
entire Tyo vilepate “the reliance whieh the Renkruptey Court 
Dléced on Hr. Soverwine's Sabena pitiis \a ecGcamendabions in 
Bankruptey Rule ®10 specifies that On appeal, 
a Distriet Coert "shalt give idue! vogarc ne opportunity of 
the referee to judge the credibility 
the correlative of Cpportunity is responsibility, because the 
Bankruptcy Jué@ge failed to Cxercise “his -ecSponsibility by 
acdmitting evieence directly bearing on the c eoVpnlicy (of the 
on whose statement he chiefly relied in making his 


decision, the @ecision itself can not 


st 1AN 
2 ~On 


Item 4_ 

square] EO. Shy ONELVeE question and 
’ 
rrefore motion of REAEMCO, Inc. to conseliate the appeals 
hould be granted. 

2, Tox ald oe the foregoing ‘ceasoins’)) 43 “Ne Othed 
Submitted in connéction with the cos fiic > ANteresit 
either should declare thet the Trustee and 

cisqualified because of 


the matter to the Bankruptey 


procecdings, or should order a hearing on the facts involved 
inethe confire: cue with ib caport) to be vrendercd by ezther 
the Bankeuptey Court or a United States (Magintirate to be 


designated for that purpose. 


Respectfully submitted, 
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C. ORVIS SOWVER 
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REA EXPRESS, INC,, Bankroot ; : 
150 East ie Street 
é : Now York, HY, 30027 . 
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Tne Honorable Jonn J. Calga 
Bankruptey Judge ni 
Dee eae States Court io 

foOkey Sauare 
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ew York, Nek. 10007 


My dear Judge Galgey: eye 
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Lo wish to bring toe theattention of the Court ¢ertaie: 
gevelapments relating to ny quelifi LLOnmsS as Trustee in the 
matters Of ABA Express, Ine, ted companies ee. 
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DERMOTT NOONAN 
200 Bast #2nad 


York, 


Robert L. Wright, 
1750 New York Ave 
Suite 210 United 
Washington, D. C. 
Dear Mr. Wright: 
In reference to my report o 
examination of the "Proof of Claim" es 


Bankruptcy No. 7 


Courthouse Room 


mace for the purpose ae at identifying 


lating Proofs 

railroad compa with particular emphas 
press Agency, lated October 1, 

engageme I was ably assisted by Miss 

formerly EA. Express, (Ine... who 


Liles, av worked on them 


and summer of 1976. 
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Holding Corporation 
REA Express, Ine. 
Rexco Supply Corp. 
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physical count 
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following tabulation shows: 


Claims listed by EPI (Electronic 
Processing Incorporated, Kansas 
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computer run on file in the. Court 
entitled "REA Express-Notice of 
Hearings on Proposed Sale and 
Applications for Allowances 
Notices Mailed 8/24/76 in case 
150253" 


EPL Index sheets,.of claims £iled 
3/23/7176 Go 6/8/76 prepared but 
mot sent to EPL for inclusion in 
computer files 


Total claims filed dated 6/8/76 
and prior 


Filed claims 
11,066 
LS 256 
ame 


297333 


files, the 


Claims in files 5 
6/10/76 
not sent 
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Proofs of Claims received by the Court and 
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inal 


FILED with file dates of March 27, 1975 through 
1976 were Listed by Miss Cheryl, Stelter, 
riled" forms provided by 
amount claimed, date 
where so noted 
typed in duplicate by Mises 
£0 EPI by the Court edi ist 
Sheets with a total by 
prepared by Mi 
1576. BEL compet 
physical check with 
Pellow carbon 
sts could not 


able to avail 


Proofs 


dated March 23, 1976 


ey TVVT 


Therefore they are not included on any 


used €t Mail motices to creditors. 


20bert 


On inquiry as to the reason for the failure 


send these Index Sheets covering 4,173 
by the prior to June’ 3s 
by tne Stabt that 
not to send any more Proofs of Claims received 
95) 1076 to EPL in order to curtarl 
In addition to the Proofs of 
dated June 
"Index 


and Were 


ontaining these claims are marked | te filings. 
These are the compu Ws Of Proors 
prepared by EPI on 


each of these runs 


the ordér in which 


"tndex of Claims Filed" forms (providing 
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i. WELgnt, Esq. 


We therefore had to resort to the tedic 
time) consuming task ch culling through all: 29,000 
Proors, Of Claims in the Bankruptey Court files to 
the claims fro railroads which were the subje 


Our engagement: 


Eraly yours, 
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Robert L. Wright, Esq. 2 September 27, i976 
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one of 66 Similer 


Of $27)637,7053280 2. 5 ce Lpal 

amount shown oh the attached schedule is $26,360,041, it 

would appear that additiona: tes aggregating $1,277,013 
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OFS OF CLAIMS FILED bY 
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Date of 
Claim File Claimant 


at Southern Railroad Company 
6/7/76 ha Atct Topeka and Santa Fe Railway Company 
6/1/76 6/7/76 he Baltiz Ohio Railroad Company 
4/71/75 anger & Aroos Tock Railroad Company 
10/24/75 Boston & Maine Railroad 
4/3/75 4/8/75 \ ington Northern, Inc 
5/98/76 6/3/76 i n Northern, 


Railway Company 


of New Jersey (United States of Amer 


6/1/76 6/7/76 The Chesapeske & Ohio Railway Company 
5/20/76 Chicago & Eastern Illinois Railway Co, 
6/7/76 Chicayo Milwaukee St. Paul & Pacific RR Co. 


§/19/76 5/21/76 hh Nort rn Railway Co. 


4/4/15 4/8/75 


7/75 Bee 
psi ; nd and Pacific RR Co, 
Cincinnati New Orleans & Texas Pacific RR Co, 
4/6/76 4/9/76 he Cleveland, Cincinnati, Chicago & St, Louia RR 
$/28/76 Clinchfield Railroad Company 
6/1/76 6/3/76 The Colorado & Southern Railway Co. 


6/10/75 6/20/75 Erie Railroad Co. 


6/18/75 6/20/75 Delaware Lackawanna and Western RR (Pennsylvania Coal Co. Assignee) 


The Delaware & Hudson Railroad Co. 
9/7/75 Tne Denver & Rio Crande Western RR Co, 
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florida Bavt Coast Railway Co. 


obile & Ohio RR Co, 
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5/26/76 Louisville & Nashville RR Co. 897,790) 
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: Medical Center 72,000 
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6/6/75 Minneapolis, St. Paul Sault Ste Maria KR 
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She Duluth, Southshore and Atlantic RR 


3/31/76 Missouri-Kansas-Texas Railroad Co. F 429,395 

S/21/76 * Missouri Pacific RR Co. 718,557 

5/19/76 Norfolk and Western RR Co. 1,125,366 
New York Susquehanna Western RR (Bankore Trust Co. Ausignos) 
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6/1/76 } 6/4/76 ) JZ, 053,038) 
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New York Central RR 
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Spokane, Portland & Seattle RR Co. 
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6/23/76 Union Pacific RR Co. 1,479,245 722,009 166,204 
4/15/76 The Weatern RR of Alabama ; 34,223 20,916 §,205 
6/1/76 6/7/16 " Western Maryland RR Co, 
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UNITED STATES) DI 


SOUTHERN DISTRICT OF NEW YORK 


In 


REA HOLDING CORPORATION 

THE EXPRESS COMPANY 

REA isk REO Oe |. : a/k/a 
Express a 


REXCO 


~sIN SN 
cr Mm 


~~ 
in 


HOM.  EDOY DF). MAC. MAHON: 


District Judge 


New York, September 29, 
Room 706 


APPEARANCES 


WHITMAN (& RANSOM) Hsqs .., 

Attorneys for Trustee C. Orvis Scwerwine, 
WILLIAM M. KAHN, Regen 
JOSEPH A. 


MARCUS & ANGEL, 
By: JOSHUA J. NGEL, Esq. , of Counsel 


FRIOU & KOCH, Bsqe., 

Attorneys for Petitioning Creditors, 
ARTHUR M. WISEHART, Esq. 
ROBERT. FPRIOU, ESq.,, Of Gouneet 


SOUTHERN DISTRICT COURT KEPORTERS. US, COURTHOtSI 


1976 


. ioe 
APPEARANCES 


Continued) 


HOLTZMANN WISE & SHEPARD, Esqs., 
Attorneys for Allen & Company, 
JAMES W. DEER, Esq., of Counsel 


ANDSRSON RUSSELL KILL & OLICK, P.c., 


IN; 
AETOrneys tor Debtor, 
EUGENE R. ANDERSON, ESd., 
ARTHUR OLICK, Bsq., of Counsel 


CLERK: In the matter of REA Express. 
KAHN: Read for the trustee. 
COURT: About how long will you require? 
KAHN: Your Honor, I would imagine 1 would 
require about two or three minutes. 
MR. WISEHART: Ready for petitioning creditors. 
THE COURT: And how much time? 
MR. WISEHART: Your Honor, I would be guided 
particularly by your Honor's direction in this, but 
could easily use half an hour to explain the petitioning 
creditors' view of the good faith requirements 


? 


THE COURT: LE you feel you need a half 


hour, all right. 


YOUTHERN DESTRICL COURL REPORTERS. US. COUR THOUS 
treet NW NAIK UN Y 


anc Ae an iNet 


Our Honor, I would Vike 
for one of the Stockholders, a Substantial stockholder 
of REA. I would not need more than two or three Minutes, 


THE COURT: Al] right. 


We may have to interrupt along the way here. 


uy cd 


Ct have a plea of guilty coming in some time this after- 
noon. We may have to break for that, but understanc 
that, 

MR. WISEHART: Certainly, your Honor. 


eae 


AS a preliminary question, your Honor, my name 


is Arthur Wisehart and I would like to know whether your 


Honor has received our memorandum in opposition to the 
Proposed findings which were Submitted to Judge 
yesterday. We received then - 
THE COURT: When was your memorandum filed? 
MR. Ot We Sent it around this porns 
ing, your Honor, with a ssenger. 


THE COURT: At noon Judge Galgay brought up the 


file to me. He said he hadn't vet received anything from 


you, Mr. Wisehart. 


MR. WISBHART : i Would ‘s; 2 messenger 


If you have one give it to me so 


that we won't have any problems about that. 


SOUTHERN DISERICT COURT REPORTERS, US COURTHOt SI 


Pies PUNK SLAW TORK ONY PQQ. AY 


HR, WISEHART : 
THE COURT: ZLet's proceed. 


MR. DEER: Could we hand ours at the same 


Tite COURT. Yes , 


parties. 
MR. WESEHART: Your Honor, 
LE our initial memorandum and 


herein? 


THE COURT: t know what you mean by 


MR. WISEHART: These were papers that were 
originally 

THE COURT: Whatever was before Judge Galgay 
is before me. 

MR. WISEHART: Thank you, your Honor. 

THE COURT: Tl have the record that was made 
before him. I referred : him to hear and determine 
this. 

What is this motion? suppose I hear that to 
start with. 

MR .WISEHART: There are several motions be- 


fore your Honor. The principal matter before your Honor 


SOUTHERN DISTRICT COURT KLPORTLES. US COURLEOUAL 


tobe) { 


also before your Honor an application f 


of a receiver. 
1 referred that matter, Mr. 
to Judge Galgay to heax and determine. 
heard and determined. Now what's 
b 


Se 
JE EO 


WISEHARU: Your Honor, © have act 


-ermination that has been signed by Judge 
Galgay. If it is in the form of the propos: findings and 


conclusions by the trustee I think I wou" be in a better 


position to answer your Honor's inquiry. 


THE COURT: I don't understand why you 
Seen itt, Mr. Wisehavt. You certc Ly try people's 
patience, I certainly must say that. 


MR. KAHN: Your Honor, perhaps I can 


enlighten the Court on the procedure. 
Your Honor has 
THE COURT: JI referred it to him to hear and 
determine. Not reman< hear and determine. 
me at the moment I wou. suppose 


to confirm his report or to 


as 1 see Lt. I annot here to hear 


\ 


SOUTHIRN DISTRICT COURT REPORTERS, US COUREHOUS 


FOlE. 5 SHARE MEW YORK. NY 


rgbr 
anything de novo now. 
Your Honor, I believe you 
2aring before Judge Galgay. 
THE COUR: Yeo, of do. 
MR. W-ISBHAR?: My understanding, your Honor, 
Gf what Judge Galgay said in the transcript) was 
going to recommend to vo ir Honor) not 
issue before him. 


THE (COURT: he rer to Jud¢ea Galgay that 


I signed and is endorsed vn tne back of your petition 


States that he is to hear and det rmine We wali tale 
His seport, asa he acing and determination. 
MR. WISEHARTs AL? right, your Hono 
proceed, not having seen Judge Galgay's 
COURT: Here is the report 
WISEHAR?T: Thank you, 
LHe COURD: I have got nothing to do but 
for you to get around to Seeing and hearing things. 


MR.WIS I wonder if counsel for the 


form submitted on behalf f the trustee 
KAHN: Your Honor, we do not know. 


Your Honor, a hasty visual 


inspection would indicate that there are similarities in the 


SGUTTLEN DISTRICT COURT REPORIDRS, US. COUR THOUS 


UW Vecith 


I would imagine there 


continue with this hearing. 
MRUWESEUART: Yes sar. 


merits of ris ase } e the question 


t{ a Chapter X peti was filed in good 


The good faith issus > Ee your Honor 
upon the applicaticn of the Bankruptcy Act, 
specifically, which provides that if petitioning creditors, 
whom I represent, all told approximately 8,000 employees 


y 


who have been thrown out of work and who have claims oat inaken 
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verify whether t woul a new computer run 
as promised. 
a) About when was that telephone 
conversation? 
A the end, of ,Aucust. 
When you say a new computer run, 
was the date of the old computer run? 
it was one date in’ April and then one after 
that. 
THE JUDGE: What year? 
THES, WLENESS: vApiril of -19'764 
Then tnere one date May of 1976 
which was an update of He advised 
mé that there would be a further update 
which would be in August. 
Q He advised you that by 
the computer run would be updated to include up to 
August? 
A No. No. Tt would le updating and when I 
questioned him, what he meant by update, were there 


further claims submitted, and he said, no, that 


there were claims being crossed off for incorrect 


addresses as they sent out some notices which came 
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for periods existing prior to 
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LN No. 
MR. KAHN: I have no further questions. 
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@) We covered this. On whose instructions 
were you told to .dis nue sending the name with 
the forms for the computer company? 

A Edith and Iris, 
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the bankruptcy court the file folde S$ Or containers 
which have the names of creditors, the claims of 
creditors, the nainmes and addresses of whom were not 
sent? 
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UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK 
si A ce A kage a Ew eh ON re a a me ONE Eg cy preg Pedi el ge ee x 


In the Matter 


-of- 
REA HOLDING CORPORATION, 
THE -EXPRESS COMPANY, INC. , 
REA EXPRESS, INC... t/ha 
Railway Express Agency, Ine. 
REXCO SUPPLY CORPORATION, 


> 


Bankrupts. > MEMORANDUM OPINION 


JOHN J. GALGAY - Bankruptcy Judg 


es 
o 


Notice to creditors under the Bankruptcy Act is governed by 
Rule 203, That rule provides that the "court shall give all creditors 
at least 10 days' notice by nad OF ee lO) ve< Sn application for 
compensation or reimbursement of expenses filed-by a receiver, marshal, 
trustee, attorney, or accountant,.." 

In the present situation notice of an application on allow- 
ances was given by mail to approximately 25,000 creditors . but not 
to approximately 4,100 pedi iors. At this time it is uncertain as 
to why these additional notices were not properly forwarded so as 
to be included in the original mailing. None of the e9,0090 Creditors 
who were apprised of the application have appeared in any respect on 
this matter. However, to insure that the unnotified creditors are 
given the opportunity of information as to this aspect of this case, 
the court concludes that it will adjourn this matter for 30 days, 


Novembcr 16, 1976 at 11:00, 
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The clerk of the Bankruptcy Court is directed to furnish 


to the approximately 4, 100 creditors an amended notice i: 


of the original notice and reflecting the adjourned date. 


1 the form 


Notwith- 


Standing that none of the notified 25,000 creditors have appeared, 


counsel is directed to publish notice reflecting the adjov 


fixed by this decision in the Daily News Record, 


Dated: New York, New York 
Oetober y+ 1976 
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PORE ST OR ere 


No. MC-C-8862_ 


appre 


BRADA MILLER FREIGHT SYSTEM, INC., v- 
ND REA EXPRESS, INC. 


e complaint proceedings, def ue found to be engaged in 
ibad operations beyond the s ic scope of its certificates 
ts temporary authority. Ceas¢ d desist order entered. 
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In the petition proceedings, the permanent application found not 
to have been appropriately prosecuted and good cause found for 
termination of the temporary authority, and the permanent appli- 
ation dismissed and the temporary authority revoked. 


wot vinprapecee apr 


1 


fokn We Bee Walla ACE ae Be aoed A. Petermai pawyer, 
id Daniel Cs Li ie 


lainants and 
peritioneos. 
john M, Cleary, John kK. Maser I11, and Donald L. Wallace for the 
efencant-applicant, ce oe 
jernard A. Gould and Michael N 
ment, Luterstate Commerce 
I. William Cain, Jr., and Ro 
“te relief requested. 


i, Nafpliotis, for the Bureau of Enforce- 
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é Commission 

obert R. Redmond for intervener in opposition 


REPORT AND ORDER OF THE CQIMISS TION 
BY THE COMMISSION: 


Due and timely execution of our functions under section 17 
of the Interstate Commerce Act imperatively requires the omission of 
the Administrative Law Judge's initial decision. Requested findings 
not discussed in this report nor reflected in our findings have be 
considered and found not justified or their resolution not necessary 


for the appropriate disposition of these proceedings. 
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on also embraces No. MC-C-8864 Schneider Transport, Inc. 
\ Expre » Inc., No. MC-C-8867 American Trucking Associations, 
4, REA Express, Inc., No. MC-C-8874 Associated Truck Lines, Inc., 
REA Express, Inc., No. MC-66562 (Sub-No. 2345) (Part No. 181), 
Express, Inc. - Petition of American Trucking Associations, Inc., 
Dismissal of Application, and No. MC-66562 (Sub- -No. 2308 TA) , 
Express, Inc. = Petition of American Trucking Associations, Inc., 
Cancellation of Temporary Authority. 
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is vene in opposition to the 
of the hearing October 18, 1976, was 

Also, a filing Sees of October 25, 1976, was 

istabliane cor ye submission of reply briefs. By notice 

October 15, 76, the Commission announced that it would ex 

the processing of these precceei nes by dispensing with the A 

tive Law Judge's initial decision and by issuing a — ae 

mission. Briefs and reply briefs were timely filet by all pa > 

The record has duly been certified to the Commission by the Admi inistra- 

tive Lav Judge with the observation that: "The statemants and demeanour 

of all witnesses testifying at the hearing did not demonstrate any 

instance which would subject the credibility of such witness to 

question," ° 
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CONTENTIONS OF THE PARTIES IN POST-HEARING BRIEFS 


INITIAL BRIEFS: 
Complainants maintain that the defendant has willfully and other 
veo its obligation to render a service which is validly 
and reasonably comnensurate with the Dé : 5 eae 
autho rity. They contend, for example, th: j 
REA's Rexco division does not hold itself out S “trans- 
port either commodities requiring special care in handling or lighter- 
weight shipments, both of which services are basic indicia of express 


on. “doing “pe tg as Jones Motor; Artim 
: Associated Transport, iInc.; Bae Motor 

cape Inc.; George Transfer and Rigging 
Company; Holland Motor Express, Inc.,; 

any, Inc.; Interstate Motor Freight System; 

pany; "Kaplan Trucking Company} Long, a nspor tation 
Company; Ryder Truck Lines, 

ine Transportation Company, Inc.; 

arvice, U.S. Company, iInc.,Consolidate 

Corporatior protestant in grr original sub 2345 pr 

made an appearance at the hearing. 
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No. MC-C-6562 
Service. Complainants centend that, on che t Rexco actively 
Solicits trafcic which is not susceptible to transportation in van-type 
trailer equipment and that it provides call-on-demand and irrept 
route services all of which ars beyond the scope of the express 
service authority pursuant to which Rexco conducts its operations. 
Moreover, complainants allege that Rexco violates its published 

fs and governing publications by regularly performivg stop-in- 


transit service and by its failure to issue uniform express receipts 


ed 
or uniform express bills of lading. Complainants and petitioners 
also set: forth data to demonstrate that Rexco's published rates are 
equivalent to those of general Freight carriers instead of being 
at premium levels (which express service authority demands). 
plainants also attribute other unlawful activities to the Rexco 
operations. They contend that Rexco's procedures fur employing the 
services and equipment of owner-op: e basis are 
violative of this Cormission's 
Lease and Interchange of Ya 


ilar- 


hange 2 ‘ 
duration of the Rexco trip-laa: greaments are not of. 
(30-day minimm) duration and because of a lack of proper 

of the motor vehicle equipment utilized pursuaat to those < 
Moreover, based on data contained in shipment manifests ob 
discovery herein, complainants contend the services perfor 
drivers, are, in numerous instances, violative of hours-of-ser 
rules of the Department of Transportation, 
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In conclusion, complainants argue that "all" outstandine t 
authorities issued to defendant, especially those in No. MC 66 
(Svb-No. 2308 TA}, the so-called "hub" temporary authority, sh 
; > p y Yo 
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revoked and all corresponding permanent authority applications, es 
cially that in No. MC~66562 (Sub-No. 2345) (Part No. 181), the so- 
called "nub" permanent authority application, should be dismissed 
because of the failure of defendants to render a continuous and adequate 
service with respect to the former, and to maintain active prosecution 
of the latter. 


Generally speaking, the Bureau of Enforcement contends that the 
transportation service being performed by the Rexco Division is not 
express service and therefore Pexco is operating beyond the scope of 
the REA authority which is limited to the performance of transporta- 
tion in express service. More specifically, the Bureau argues that in 
many instances shipments handled by Rexco (1) are not transported 
pursuant to established schedules, (2) do not move over spacified 
or, in some instances, authorized routes, and (3) involve unnecessary 
interruptions, all of which is inconsistent with this Commission's 
description of express service. Moreover, the Bureau argues that 
Rexco's published tariffs exclude the carriage of smaller weight 
shipments and certain commodities requiring special care in handling. 
Furthermore, it contends that Rexco's emphasis on the solicitation of 
traffic which is not susceptible to transportation in van-type trailer 
equipment, effectively restricts the access of the shipping public to 
Rexco's services to an extent contrary to Rexco's duty to render express 
service. In conclusion, the Bureau contends that the failure of 
defendants to provide any but a small portion of the service authorized 
in REA's operating authority, for this reason alone, results in opera- 
tions which cannot be characterized as express service. 
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As a general proposition, defendant contends that by seeking the 
relief requested in this ceeding, complainants and petitioners have 
abused the processes of 3 Commission in a concerted effort to elimi- 
nate the competiti ; lefendant and the potential competition 
of the nationw’ > express service which intervenor Alltrans plans to 
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Act, to prosecute all pending REA motor car 
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Conseguently, it argues that substantially all c 
the issues in the instant proceeding wil moot should it prevail 
in the above-noted finance proceeding. 
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express operations conducted by RE In thi ard, compl: 
state that Rexco's operations are isting 
directly competitive with, the servic > general freight ca 
which, for the most part, conplainants represent. Conseque : 
complainants contend that their rights of action in th: proceedi 
are valid and moreover that they are entitled to relief sought by 
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i the undue delay in prosecution of the 
authority. Further, complainants arg 
le to this Commission, uader the elec 
stances involved, does not to any degree relieve REA of its duty ur 
Rule 24/ (8) of the Commission's Special Rules of Practice [49 CFE 
1100/2470) | for tiinely, prosecution of the hub application. Th 
complainant contends that the hub application for permanent autno 
must be dismissed and the corresponding hub tomporary authority mu 
cancelled. Finally, complainants contend that a potential subs 
of Alltrans as applicant in the hub application for permanent eu 
and as operator under the corresponding hub temporary authority 
not be allowed to prevent Aismissal of the former or cancellation or 
revocation of the latter, owing to the fact that REA has admitted to 
the unworkable nature of the hub concept relative to its nistoric 
nationwide express service and because the stated intentions of Alltrans 
to institute a "full-spectrum" express service pursuant to the hub 
application cannot neutralize these admissions as to the lack of 
operational feasibility of the hub application service proposal. 
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in 1973. its present critical 

has been attributed by company of 

the general state of the economy, 

ability to obtain bank credit and Feder 
government ald, and the recessicn in the 

and textile industries -- two of REA's higecee 
customers. 


The Commission's principal action 
affect REA was taken in a repurt 

served December 20, 

Inc., } Extension ( 

By this order, fn: fon's Division : 
granted an extension of tha Company's ¢ 
carrier authority to 

of the 48 contiguous S 
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rate structure to be more 
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During the later years when REA was sone to restructur 
operations for the sake of survival, the Co 
Aggregate Shipment : 
vapproved BEA"S Faduce 
where the service otherwis ; 
supra, EEA also is shown to have partis pated in certain 


move vements of cosmatics between Chicago, I1l., and Atlanta, CG 


f bakery items from Pittsburgh to eastern locations. Certain other 
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atso is yoke a@ that in another tempoc:ry authority 

Sub-No. 2337TA*, a pleading by REA dated June il, 

advised the Conmission as follows: 
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shippers and REA dapends on replacing the Hub 
and other bits and pieces of motor operating 
authority it holds with the euthority sought 
herein. Rather than imposing a burden on the 
Commission, REA's present application wiil 
avoid the necessity of a hearing on the Hiub 
application -- which events have shown cannot 
do the job -- as well as the numerous pending 
atomized bits and pieces of regular route 
authority. For REA will dismiss the Nub pro- 
ceeding and all other pending applications for 
motor onverating authority upon final approval 
of the grant of the authority sought. 
The Rexco Division of REA’ was 
1975, and commenced operations in August 
been operating since February, 19/75, as a 
ter XL of the Bankruptcy Act, was by der Of the Court enter 
et iquidated. 
Al d Lal 1b: or cant a yt 


ten 


2) 
a 
Ba 


rtne of a tark 
153, Commodi 
tien 
an amendment co Je 
other REA operations, 
operacion in November, 1975, 3 have bee 
liquidated except for REA's operating authority. By c 
dated July 27, 1976, and approved by the Bankruptcy Cor 
Southern District of New York, by Order dated July 27.1970. toter- 
venor contracted with the Trustee, subject to approval o£ this Com- 
mission, to purchase and operate the certificates and temporary 
authorities of REA. 
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the origin voint he basically was ou £ Resco!’s contol, Ganerally 
he would call Rexco in Philadelphia only if h see to in case of 
trouble. Inspections of venicles generally was made by the 

or their associates. Kexco's home off control was exexrcis 

only by insistence on completed paperwork being turned in cee 
payment would be made, : was made as to the accuracy of 
some paperwerk item such as and inspection forms. 

On occasion, Rexco's record: i mee proper inspection of vehicles 
was not made and drivers vi > hours of service regulations 
of the Department of Transpor 


Rexco t.as no central dispatch system and once a driver left 
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of REA's operating authority; no attenpt is made to see tha service 
is performed to and fron auchorized pol nts (with the exce sption of 
some points west of Deaver); aCCenee q made to see that driver 
traverse authorized regular poe 2S ar truct them to use such 
routes; no responsibility is taken for control of drivers or ship 
after pickup; no attenpt is made to insure the expeditious move 

of any shipment ; no egnarmcey other than completion of paperwork, 
made to insure the requl xed inspection of trip-lease vehicles, the 
proper filling out of drivers’ logs, or the attendant proper obser - 
vation cf the Department of Transportation hours of secvice limi- 
tations; no attewpt is made to insure that only commodities covered 
by its tarirfs are transported; no attempt is made to transport less-~ 
than-truckload or small package shipmants ; no attempt is made to use 
only ordinary van equipment; no attempt is made to see that proper 
express receipts or other tariff requirements are wed; and no 
attempt is made to be knowledgeable of leasing 2x regulation 
that would tend to be applicadle to its i 

The record does show that the Rexc 

pursuant to any established schedule aw movements 
on a regular basis); the operations are not pomaueses 
routes; they do not move through or LWee 
move at premium rates; they do not move an enpedibiaee 

they often do not move in ordina van “equipaenc; they 
transportation of small parcels less-thaa-truckload vol 

xclude the transportation of un al type commodities; 
not bandle shipments requiring s ial care. ort, che record 
shows that Rexco ojerates, in effect, simply as 

route tra sportation of trucklos: quaatities and, 
stances, no conclusion can be sustained other 
operations are and have been beyond the scope FA's underly ing 
authority. The asser tation by intervenor Micros and the 

the effect that REA'’s past operations have b2an those of 

spectrum carrier amounts to Little more than "slogani rd 
put it politely, inconsistent with the factual history cf REA 


Ss 
operations. Although we recognize the duties of a trustee to preserve 
the asset of a bankrupt entity, it must be made ncaa clea 


eee 
that 


that duty does not grant a license to circu f “Cry 
quirements of this Commission. Here, the Tr us tae as chos t 
an extreme approach assertedly to preserve } E 
the bankrupt and, moreover, has actually attempted to “axpand 
that authority, without approval from this Commission (and v 
due process in respect to existing motor carriers), by a ‘the 
company into a substantially different area of transportation than 

that which it holds authority for. In his disregard of the limitations 
of REA's authority, he may have jeopardized, rather than preserved, 
that asset. Here, we must conclude that the past Rexco Division 
operations have been in the nature of willful violation 
be considered to be of the type that could be evaluated as 
faith" operations, "under color of right" and thus. ae 


Lve 
weight in the future purchase proceeding or any 
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that cannot 
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mative 


The Rexco operations have been totally illegal and 
transportation services in non-express movements 
cormission agents and trip-leased el naan sa must 
Accordingly, an appropriate cease and 


II 


The application in the so-called proceeding 

must be dismissed. It has been on our docket for 8 years and since 
the pre-hearing conference held on January 12, 1970, no furthe 
action has been requested by the applicant despite an initial | 
assertion at prehearing that it would be ready to present its 
operating evidence in April of 1970. Rule 247(b) of our General 
Rules of Practice requires that an applicant who does not intend 
timely to prosecute its application shall promptly request dis- 
missal thereof. This, we believe, places some affirmative duty 
on an applicant to prosecute or seek dismissal. Applicant has done 
neither. It apparently did not seek dismissal because to do so 
would require the termination of its corres; i temporary author- 
ity in Sub-No. 2308 TA. [It attempted to I ) 
System" approach between June, 1958, and mid 1971, nee in effect, 
it repudiated that approach, and specifically expressed its imtention 
to dismiss the Hub proceeding, LE) to could, be granted temporary 
authority to try another appr oach (See the ETA Diag Sat supra, and 
the pleading in the Sub-No. 2337 TA note BnoxiLty to ery. 
other approaches was denied. REA tried to survive ile atterpting 
to operate under the "Hub System!', but did not succeed. 


Clearly, REA would nave failed much sooner had it 
the forbearance of this Commissior (and the motor carrie 
to the application proceeding), in giving REA every poss 
and not forcing it to go immediately to hearing ou macters 
not in a position to prove. 


ry tee 


The Commission must not passively burden the administrative 
process by failing to recognize factors concerning tha probabili 
that a bankrupt anu liquidated carrier will not and cannot prosecute 
its outstanding applications. There is no joes seta for failing te 
dismiss pending apolications under such circumsta ; goa there 
is some positive showing that can persuacea us othe S 
especially true where the concept of the applicatior 
factors and considerations and where it is shown 
operation is, in all probability, not feasible and 
probability that the application would or could be 
prosecuted. 


We conclude that no reasons are shown to exist at this point 


in time to allow the continued pendency of the unprosecuted REA 

"Hub System" permanent application, that dismissal of this application 
will not be inconsistent with the publi .c interest, the public conven- 
ience and necessity, or the Lew’ Large iniaerae earl Policy and, 


accordingly, we will order Jismissal of that pplication. 
LEE 
The temporar authority currently outstanding in Sub-No. 2308 TA 
must be revoked inasmuch as the continuation of temporary authority 
is cenditioned + upon the pendency of a corresponding t 
application ae CFR 1101), and, we have concluded 


that corresponding application. 
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Morecver, even iff the cx ‘Hub’ application 
not dismisser, “ample cause otherwis: "6 for the 
cation of the Sub-No. 2303 TA temporary thority. Wes 
temporary authority at any time uncer the provisions of 
210a(a). of the Interstate mmeree Act and 49 Cre L 


states that: 


"nothing in this part shall be 
preventing the Commission fron terminz 
at any time, in accordance with law, 
temporary authority or approval, 
extension thereof under section 
Administrative Proceduce Act (5 


Accordingly, if the Commissi 
outstanding temoorary vanes as 
is not arbitrary, eapricic 
otherwise not 2" accardai 

parties have had ample oppoz tu 
Commission and, in See ria 
48, we conclude that such good 

the following reasons. 


First, we observe that th ess and abili 

conduct operations under teapor auth vity always 
special concern. We believe 2 -ord herein shows 
absolutely no operational capaoi “to perform any 
under the scope of the involved "il : Sreeea 
Moreover, the performance, under @ appar 
of the Trustee in bankruptcy of th 

above, shows that REA, as it now 
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Under these circumstances, we find 
nl aang the “Hub System” temporary : 
ecessary and proper at this time to revoke 
fox ed reasons noted above, we will undertake 
outstandiig temporary ¢ authorities granted 
oe us in these proceedings with a view 
revocation. 


The defendant REA and intervenor Alltrans r 
pursuant to a contract between th Alltrans would 
operations which REA voluntarily shutdown well over 
Certain cf these operations have not been perform 
years. We take pacticular mote of the fact that 
has been without this service by 
expanded to fill the voltd Breatad 


7eers ° 
aad All 
permane 
for tem 
ship ine fn ‘eioees es by deprivi ne (Lt 
service t e provided by Allerans., It was 
stance Acai an important provider of parcel 
in a number of eastern States ak a time 
System normally is called upon to handle 
holiday-season shipments. Nevartheless 
arose out of that s cannot be a maj 
termining the long-; i 

proposal Uxt a 
service. There is h 
2108(a) of the Act t 5 by which 
for transportation service can be i 
Further if there is, in a. 
service to handle, by moto 
routes, and such a service can 
provided by regular-route carrik 
provides a way through Section 210a¢a) 
provisions) of the Act by which carriers may feek 
ty. The present statutory plan provides the means 
service can be instituted oa an emergency i 
can be shown. 


it is in that Licht that we look upon 
dismissal. of AEA'S 
authority and bcp igreicmeea 


Under all these circunst: S$ : 
plainants have satisfied their initial 
facie case, that the dafendant has 
process, and that complainants 
persu 31. Compare Natl. 

105 M.C.C. 846 at 850. 


also concluded 
to indicate that eitl 
‘ rein would have 
quality of the : a environment or 
resources. 


FINDINGS 


Nos. MC-C-8862, MC-C-8564, MC-C- 
fendant REA Exp: Pil Gavaur ys bankeao 
Trustee i ruptcy, of Ne 
cmance of 
[ @Xpre 

Speciftical 

rder shoul 

and there 


manner ; 3 
the a ation: a atter ec rosecutio: 


sCUU 


tion would not appe:z ikely 2Su i i 25ible 


ention of REA 


for 


, applications 


operation 


consistent with the public interest and the national 
policy or required by the public convenicnce and nace 
any appropriace authority world be is j 
tion; and that an ordar should be ente 

In No. MC-66562 (Sub-No. 23( A), we find that 


has been shown for the terninat tne involved 


We further find that this decis 


se 
action significantly affecting the qu:z 
within the meaning of the National Er 

An appropriate order wlll be entered. 


COMMISSIONER O'NEAL concurred in 


mot paxticip 


ansportation 
ry such that 
Sticn: PeOgSecil 
application. 


muthority 


as FSS wee 


Federal 


envL_rona 


RMIT 


§ 
= 
r 
e 


ORDER 


At a General Session of the INTERSTA 2 COMMER SOMMISSION, held at 
& its office in Washington, D.C., on tne -h day of November, 
1976. 
No. MC-C-8862 


BRADA MILLER FREIGHT SYSTEM, INC. v. 
AWD REA EXPRESS, INC. 


No. MC-C-8864 
SCHNETDER TRANSPORT, INC. v. 
No. MC-C-8867 
AMERICAN TRUCKING ASSOCIATIONS, INC. 
No. MC-C-8874 
ASSOCIATED TRUCK LINES, INC., ET AL. v. REA EXPRESS, rhe. 
No. MC-66562 (Sub-No. 2345)(Part No. 181) 


REA EXPRESS, INC. - PETiTICN OF AMERICAN TRUCKING 
ASSOCIATIONS. INC., FOR DISMISSAL OF APPLICATION 


No. MC-66362 (Sub-No. 2308 TA) 
| REA EXPRESS, INC. - PETITION OF AMERICAN TRUCKING 
ASSOCIATIONS, INC., FOR CANCELLATION OF TEMPORARY AUTHORITY 


Investigation of the matters and things involved in these pro- 
ceedings, having been made and the Commission on the date hereor, 
having made and filed a report herein containing its Findings of fact 
and conclusions thereon, which report is made a part hereof: 
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this report to be unlawful and in violation of the Interstate Cocmetce 
Act, unless and until appropriate authority therefor isobtained, and 
said defendant is further required to comply with the provisions of 
Rule 99 of the Commission's Generai Rules of Practice (49 CFR 1100.99). 


It is further ordered, That in proceeding No. MC-66562 (Subd-No. 
SESS > Pets i : ieee 
2345) (part ho. LSI), the proceeding be, and it is hereby, dismissed. 


‘It is further ordered, That in proceeding No. MC-66552 (Sud-No. 
2308 TA), tne temporary authority granted by the order of June 3, 
1968, as extended, be and it is hereby revoked. 


It is further ordered, That all motions filed herein be, and 
thay are hereby, denied. 


Aad 26 is further ordered, That 
op 
compliance date of this order shall 
service hexeof. 


By ths Commission. 
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ROBERT L. OSWALD> 
(SEAL) Secretary 
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